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THE END OF LAW AS DEVELOPED IN 
JURISTIC THOUGHT. 


1. GREEK Juristic THoucnt.! 


Blige preceding paper attempted only to mark the course which 
the development of law has actually taken in different periods 
of legal history with respect to the end for which law exists. We 
turn now to the course which juristic thinking has taken during 
these same periods upon the question what the course of legal 
development should be and what should be regarded as the end of 
law. In other words, from legal history, the end of law as developed 
in legal rules and doctrines, we turn to the philosophy of law, the 
end of law as developed in juristic thinking. And here we may 
begin with the Greeks. For if law, in a modern sense, begins with 
the Romans, philosophy of law begins with the Greeks. What 
went before them is too remote for the present purpose, what went 
after them was largely shaped by them. Since the Romans took 
their philosophical ideas from the Greeks, the Greek idea of the 
end of law not only governed the Roman world but in consequence 
in large measure governed the medieval world. 

It has been seen that the primitive answer to the question as to 


_ Nore.—The substance of this paper will appear in a book to be entitled “Socio- 
logical Jurisprudence.” 


1 Berolzheimer, System der Rechts- und Wirthschaftsphilosophie, II, §§ 13-16; 
Hildenbrand, Geschichte und System der Rechts- und Staatsphilosophie, §§ 1-121. 


| 


606 HARVARD LAW REVIEW. 


the end of law was simply that law is a device to keep the peace.” 
Using the term in the sense of the end of the legal system, justice 
was a device to keep the peace. Whatever served to avert private 
vengeance and prevent private war was an instrument of justice. 
Greek philosophy soon got beyond this conception and put in its 
place an idea of the legal order as a device to preserve the social 
status quo, to keep each man in his appointed groove and thus pre- 
vent friction with his fellows. Justice, accordingly, was regarded 
as maintenance of the social status quo, and philosophers were 
busied in planning an ideal society in which everyone was put in 
the right place, to be kept there thenceforth by the law. The 
Pythagoreans spoke of anarchy as the greatest evil, since it left 
the social order without security, and compared justice to medi- 
cine, holding that the legislative and judicial functions, whereby 
the life of the state is kept in its normal course, were the analogues 
of hygiene and medicine, whereby the normal course of bodily life 
is secured or restored.’ Plato brings out this idea fully. Speaking 
of the ideal state, he says: 


“Shall we not find that in such a city . . . a shoemaker is only a 
shoemaker, and not a pilot along with shoemaking; and that the hus- 
bandman is only a husbandman, and not a judge along with husbandry; 
and that the soldier is a soldier, and not a moneymaker besides; and all 
others in the same way? He admitted it. And it would appear that if 
a man who through wisdom were able to become everything and to 
imitate everything should come into our city and should wish to show 
us his poems, we should honor him, . . . but we should tell him that 
there is no such person with us in our city, nor is there any such allowed 
to be, and we should send him to some other city.” 4 


In Plato’s ideal state the individual is not to find his own level 
for himself by free competition with his fellows, but ‘every mem- 
ber of the community must be assigned to the class for which he 


2 See my paper, The End of Law as Developed in Legal Rules and Doctrines, 27 
Harv. L. REv. 195, 198. 

8 Erdmann, History of Philosophy (Hough’s transl.), I, 37. Compare also the 
ethical theory of Heraclitus. We are told that he held self-will was to be suppressed, 
and said that the citizen should fight more strenuously for the laws which achieve 
this than for the walls of his city. Id. 52. Likewise Plato considered lawlessness the 


greatest of evils, Gorgias, 470, 477, 504. 
* Republic, III, 424. 
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proves himself best fitted. Thus a perfect harmony and unity 
will characterize both the state and every person in it.”*® Hence 
a universal genius who could not be kept to his assigned place was 
not to be tolerated. The Stoic doctrine of conformity to nature 
or conformity to universal reason came to much the same practical 
result.6 Aristotle believed that the individual man, apart from the 
state, became the ‘‘most malignant and dangerous of beasts,” so 
that he could “realize his moral destiny but in the state.” Ac- 
cordingly rights, that is, interests to be protected, could exist only 
between those who were free and equal before the state; * justice 
demanded a unanimity in which there would be no violation of 
mutual rights, 7. ¢., in which each would keep within his appointed 
sphere; ® and right and law took “account in the first instance of 
relations of inequality, in which individuals are treated in propor- 
tion to their worth, and only secondarily of relations of equality.” !° , 
The well-known exhortations of St. Paul in which he calls upon 

every one to exert himself to do his duty in the class in which he 

finds himself placed, bring out this same idea." 


2. Roman Juristic THoucut.” 


Roman legal genius gave practical effect to the ideal of the legal 
order as a preservation of the social status quo by conceiving it to 


5 Dunning, Political Theories, Ancient and Medieval, 28. This is but a phase of a 
metaphysical theory of justice. In the Republic we are told that justice consists in 
every part of the soul fulfilling its own proper function and not taking up the func- 
tion of another. Republic, 433 a, 443, d, e. 

6 Dunning, Political Theories, Ancient and Medieval, 105. The Stoic xaSfjxov, 
which might well be rendered duty, consists in denying the individual natural im- 
pulse. In ethical theory, this might lead to the view of Epictetus that one should not 
be a citizen. In political and juristic theory it led to repression of individual self- 
assertion. See Erdmann, History of Philosophy (Hough’s transl.), I, 190-191. 

7 Politics, I, 1, 9. See Erdmann, History of Philosophy (Hough’s transl.), I, 105. 

' 8 Politics, I, 13; I, 3-7; III, 1; III, 4-5; IV, 11. See Zeller, Aristotle and the Earlier 
Peripatetics (transl. by Costelloe and Muirhead), II, 175. 

9 Nicomachean Ethics, VIII, 7, 2-4. See especially § 3: “For equality in pro- 
portion to merit holds the first place in justice.” 

10 Zeller, Op. cit., II, 197. Eph. 5: 22 ff. and 6: 1-5. 

2 Berolzheimer, System der Rechts- und Wirthschaftsphilosophie, II, §§ 17-20; 
Hildenbrand, Geschichte und System der Rechts- und Staatsphilosophie, §§ 131-135, 
143-147; Voigt, Das Jus naturale equum et bonum und jus gentium der Rémer, 
I, §§ 16, 35-41, 44-64, 89-96; Willoughby, Political Theories of the Ancient World, 
chaps. 14-19; Gumplowicz, Geschichte der Staatstheorien, §§ 40-43. 
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be the province of the state to delimit and secure the interests and 
powers of action which in their aggregate make up the legal per- 
sonality of the individual. The Roman ideal, says Courcelle- 
Seneuil, was a stationary society, corrected from time to time by 
a reversion to the ancient type.” 

Cicero finds the basis of law and government, not in enactment 
but in the moral spirit that is intrinsic in nature. But we must 
not confound this /ex nature or lex naturalis with what we now 
think of as natural law. Its basis is the conception that every- 
thing has a natural principle to be deduced from its character- 
istics and ends. From this naturalis ratio, a natural law may be 
reached.” Thus natural law involves an appeal to substance from 
form; an appeal to rational principles against traditional forms 
and arbitrary rules. The natural law of the seventeenth century, 
appeal to the reason of the individual against authority, and the 
natural law of the eighteenth century, appeal to the reason of the 
individual against society and the state, are very different things. 
A cardinal principle of Cicero’s theory of justice is respect for rights 
acquired under the social order.“ This idea appears also in the 
classical formula handed down in the Institutes of Justinian: 


“Justice is the set and constant purpose which gives to every one his 
own,” 


In other words, the social system has defined certain things as 
belonging to each individual. Justice consists in rendering him 
these things and in not interfering with his having and using them 
within the defined limits. 

Another well-known formula of the Institutes expresses the same 
idea: 

“The precepts of right and law are three; to live honorably, not to 
injure another, to give to every one his own.” 18 


18 Courcelle-Seneuil’s parallel between the Roman and the modern ideal, from which 
the statement in the text is taken, may be found in English in Guyot, Principles of 
Social Economy (Leppington’s transl.), 2 ed., 299. See also Courcelle-Seneuil, Prépa- 
ration a l’étude du droit, 99, 396. 

4 De Republica, II, 1; De Legibus, IT, 4. 

% Voigt, Das Jus naturale equum et bonum und jus gentium der Romer, I, 
273-274. 

16 “ All justice (equitas) is destroyed if one is not permitted to hold his own.” De 
Officiis, II, 22, § 78. 

17 Inst. I, 1, pr. 18 Inst. I, 1, § 3. 


END OF LAW AS DEVELOPED IN JURISTIC THOUGHT. 609 


This formula attempts to reduce the whole end of law to three 
functions: (1) maintenance of decency and decorum in men’s out- 
ward acts, (2) securing of the interest of personality, (3) securing 
of the interest of substance. Savigny’s much criticized interpreta- 
tion seems entirely sound. The first precept, to live honorably, 
that is, to preserve moral worth in one’s own person, so far as ex- 
ternal acts go, is represented in the legal system by the doctrines 
as to good faith in transactions, the rules as to illegality of corrupt 
bargains, the various doctrines which recognize boni mores and 
attach consequences to violations thereof. The second precept, 
not to injure another, the respecting of another’s personality as 
such, is represented by those rules and doctrines that give practical 
effect to the interest of personality. The third precept, to render 
to every one his own, that is, to respect the acquired rights of other 
men, is represented in the rules and doctrines which secure the 
interest of substance. And this is simply a juristic development 
of the Greek idea of the end of the legal order, namely, the idea 
that its end is to maintain harmoniously the social status quo. It 
is a further development of the primitive idea of a device to keep 
the peace, and contains a good part of the truth. It is significant 
that recent German formulas defining the Friedensordnung, which 
is brought about by law, are coming back in some measure to this 
idea.” 


3. MEDIEVAL Juristic THoucutT.” 


Germanic law brought back for a time the primitive conception 
of merely keeping the peace with its concomitant ideas of buying off 
vengeance, of a tariff of compositions, and of regulating private 
war. There is nothing of consequence for the present purpose, 
therefore, until after the revival of the study of Roman law in 
Italy in the twelfth century. Moreover, when legal development 
begins the ruling idea is authority. Not only was Roman law 
taken to be authoritatively binding, so that it could only be in- 
terpreted, but in philosophy authority was held a ground of reason 


19 Savigny, System des heutigen rémischen Rechts, I, 407-410. 

20 See my paper, Theories of Law, 22 Yale L. J., 114, 144-146. 

1 Thomas Aquinas, Summa Theologie, II, 2, qu. 57-80; Berolzheimer, System 
der Rechts- und Wirthschaftsphilosophie, II, §§ 21-23; Ahrens, Naturrecht, I, § 12; 
Stahl, Philosophie des Rechts (5 ed.), I, 50-73; Gumplowicz, Geschichte der Staats- 
theorien, §§ 51-52. 
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and church doctrine and reason were held to be one.” Later the 
authority of Aristotle was accepted. Hence the conception of 
justice developed in Greek philosophy and Roman law was received 
as a matter of course. In the middle ages, as in antiquity, we see 
the idea of a device to keep the peace succeeded by the idea of a 
device to maintain the social status quo. To Thomas Aquinas, 
as to Cicero, to the classical Roman jurists and to Justinian, the 
principle of justice is to give every one his due.” 

Appeal to reason in support of authority gradually led to an ap- 
peal to reason against authority, and that led to a new conception 
in philosophy, in theology, in politics, and ultimately in juristic 
theory, as a result of which the legal order came to be regarded as 
something devised to secure a maximum of individual self-asser- 
tion. The beginnings of the change are in philosophy, in the at- 
tempt to sustain authority by reason, in the proposition of Erigena 
that the teachings of the fathers of the church, which rest on their 
authority, were discovered by them with the aid of reason ™ and 
in the desire of Anselm to prove the doctrines of Scripture and of 
the fathers through reason, as if there were no revelation, so as to 
convince even the unbeliever.” 

But another factor was introduced by the revival of the idea of 
natural law and the consequent appeal to conscience against the 
positive law. This revival, induced by the study of the Roman law, 
was no doubt furthered by the acceptance of Aristotle as an author- 
ity in philosophy. And though in Alexander of Hales, in whose 
Summa it is first noticeable, and in Thomas Aquinas, who de- 
veloped it into a detailed theory,”” natural law has a purely theo- 
logical basis, the idea was readily turned to new uses presently by 
a science of law which had cast loose from theology. With this to 
justify him Lord Acton amended Doctor Johnson’s well-known 
saying so as to read that not the devil but St. Thomas Aquinas 
was the first Whig. 


2 Erdmann, History of Philosophy (Hough’s transl.) II, 299. “No feature of the 
Greek theory was more elaborately developed by the scholastics than that which set 
up unity and permanence as the prime criteria of excellence in political organization,” 
Dunning, Political Theories, Ancient and Medieval, 202. 

2% Summa Theologiz, II, 2, qu. 58, art. 1. *4 De Divisione Nature, I, 69. 

% Cur Deus Homo, preface. % TI, 2, qu. 40-53. 

27 Summa Theologiz, I, 2, qu. 91, 93; II, 2, qu. 57-58, 60, art. 5. 
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' Except for the theological version of natural law, the middle 
ages added nothing to juristic theory. The view of antiquity as 
to the end of the legal order was accepted. But the way was pre- 
paring through philosophy for a new conception of justice which 
developed in the sixteenth and seventeenth centuries. 


4. THE REFORMATION.” 


For the jurist the significance of the Reformation is to be found 
in the change from the Roman idea of universal empire and hence 
universal law to the Germanic or, if one will, feudal idea of a terri- 
torial state with a national law. In the law, the Reformation marks 
a breaking over of Germanic individualism, long kept back by 
Roman authority. Hence, so far as jurisprudence is concerned, it 
is a period of clearing away in which the ground is prepared for the 
constructive period of the seventeenth and eighteenth centuries 
through the separation of philosophy, politics and jurisprudence 
from theology and the establishment of a science of politics. The 
main purpose of the Protestant jurist-theologians was to throw 
over the authority of the church and to set up the authority of the 
state. Accordingly the most significant feature of their work, for 
the jurist, is their insistence on a national rather than a universal 
law, their insistence on replacing the universal empire of Roman 
law and canon law by the civil law of each state. The legal system 
was to rest on the authority of the divinely ordained state, not on 
an authoritative universal law.”* All this flowed naturally from the 
break with authority which substituted private interpretation by 
the individual, each for himself, for authoritative universal inter- 
pretation by the church. The exigencies of this demand for,private 
interpretation led to a claim of independence for the state, for the 
family and for the natural man. The logical result in jurisprudence 


28 Berolzheimer, System der Rechts- und Wirthschaftsphilosophie, II, § 24; Hin- 
richs, Geschichte der Rechts- und Staatsprincipien seit der Reformation, I, 1-60; 
Bluntschli, Geschichte der neueren Staatswissenschaft, chap. 3; Gierke, Johannes 
Althusius und die Entwickelung der naturrechtlichen Staatstheorien (2 ed.) 18-49, 
142-162, 321; Gumplowicz, Geschichte der Staatstheorien, §§ 60-61, 64-65, 68, 75; 
Dunning, Political Theories from Luther to Montesquieu, chaps. 1-3. 

29 Thus Winckler tells us that Jex and ius are cause and effect, constituens and con- 
stitutum. Principiorum iuris libri quinque, lib. II, cap. 1. 
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was the opposition of the abstract man to society which developed 
in the juristic thinking of the eighteenth century. 

But the reformers themselves did not perceive the atomistic 
implications of their position with respect to politics and juris- 
prudence. Indeed the need of opposing the state to the church led 
them to a political doctrine of passive obedience. Moreover the 
period was one of transition from the strict law, which ignored the 
moral aspects of conduct, to the stage of equity or natural law, 
which identified law and morals. The strong ethical element in 
the philosophy of the jurists of the Reformation and the emphasis 
which the reformers put on abstaining from sinful conduct rather 
than on repentance therefor, codperated with this identification 
of law and morals to postpone the conclusion that the individual 
conscience was the sole measure of obligation to obey the law. 
Even if the Christian needed only the spirit for a guide, the rest 
of the world needed the secular sword of justice, and obedience to 
Cesar was expressly enjoined in Scripture. 

In its implications the doctrine of the reformers led to the juristic 
theory of the eighteenth century. But there was much that must 
first be cleared away. This clearing process begins with Melanch- 
thon, who argues that the whole of natural law may be deduced 
from the Ten Commandments and from right reasoning as to the 
nature of man.” It goes forward with Oldendorp in whom we 
find the beginning of the attempts at systematic philosophical 
statement of the bases of law which we call systems of natural law.* 
It makes a significant stride when Hemmingsen attempts emancipa- 
tion of jurisprudence from theology, telling us that divine revela- 
tion is not necessary to a knowledge of natural law, asserting that 


30 “ Mélanchthon was no less severe than Luther toward the rebellious peasants who 
sought by force to escape from the condition of serfage in which they were placed by 
existing laws.” Dunning, Political Theories from Luther to Montesquieu, 15. See 
the quotations from Luther in Figgis, Studies of Political Thought from Gerson to 
Grotius, 241. 

31 This is the argument in Luther’s tract on secular authority, Werke (hrsg. v. 
Béhlaus, Weimar), XI, 245, 252. Cf. Melanchthon, Opera (ed. Bretschneider and 
Bindseil), XI, 451. 

* Opera (ed. Bretschneider and Bindseil), XVI, 424 ff. See Hinrichs, Geschichte 
der Rechts- und Staatsprincipien seit der Reformation, I, 18-19. 

Juris naturalis gentium et ciuilis elcaywyh (1539). 

* De lege nature apodictica methodus (1562). The passage referred to is in the 
preface. Kaltenborn, Die Vorliufer des Hugo Grotius, II, 31. 
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the firm and necessary ground of a legal system is to be found in the 
nature and end of the law,® and asserting that the ideas of right 
and wrong may be worked out by reason from the nature of man 
“‘without the prophetic and apostolic writings.” * It gains ground 
when Winckler seeks to carry out the juristic program outlined by 
Hemmingsen.*” On another side it is definitely achieved when 
Althusius, taking up the idea of a contract between ruler and ruled, 
which had been a controversial weapon in the conflicts of temporal 
sovereigns with the church during the middle ages, uses it as the 
basis of political theory and founds the natural law which is to 
govern juristic thought for the next two centuries.** 

No direct change in the idea of the end of the legal order took 
place in this period. Luther thought of external peace and order 
as the purpose for which law exists.3? Melanchthon found the 
basis of acquired rights in the command ‘“‘Thou shalt not steal,” 
and defined liberty as the condition “in which each is permitted to 
keep his own and citizens are not compelled to do anything con- 
trary to principles of right and to what is honorable.” “ In other 
words, it requires respect for acquisitions and respect for per- 
sonality. 


5. THE SPANISH JURIST-THEOLOGIANS.” 


Just as Comte, in a period of development of the physical sciences, 
thought of the universe as governed by the principles of mathe- 
matics and of physics, and the nineteenth-century sociologists, in 
the period of Darwin’s influence, thought of it as governed by the 
principles of biology, the Catholic writers of the counter-reforma- 
tion thought of it as governed by the principles of the then rising 
science of jurisprudence. Accordingly, in insisting upon the Roman 
idea of universality they did so in a new way and upon a new basis. 


% De lege nature apodictica methodus (ed. 1677) C. p. 2; Kaltenborn, II, 32-33. 

% De lege nature, etc., Q. p. 7; Kaltenborn, II, 43-44. 

37 Principiorum juris libri quinque (1615). 

38 Politica methodice digesta atque exemplis sacris et profanis illustrata (1603). 

39 Tract von weltlicher Oberkeit, Werke (Weimar ed.), XI, 245, 253. Cf. Melanch- 
thon, Opera, XI, 435. 

40 See note 32, supra. 

41 Soto, De justitia et jure (1589); Suarez, De legibus ac deo legislatore (1619); 
Figgis, Studies of Political Thought from Gerson to Grotius, Lect., VI; Dunning, Po- 
litical Theories from Luther to Montesquieu, 132-149. 
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The organization of the church, its system of church law and its 
penitential system had tended to give a legal color to both ethics 
and politics in the hands of clerical writers. The spread of Roman 
law over Europe had in fact made law universal. A Catholic 
jurist, therefore, was predisposed to a legal view of the world and 
a Romanist could vouch everyday fact for a universal view of law. 
But neither of these views could be maintained longer upon mere 
authority. Moreover the separateness of states was no less a fact 
than the universality of Roman law. It was necessary, therefore, 
to reconcile the general authority of Roman and canon law as the 
common law of Christendom with the independence and equality 
of separate states. To effect this reconciliation, the Spanish 
writers turned to the idea of natural law and sought to join to a 
theory of independent, equal states a theory of natural law from 
which all rules of justice of every description derive their authority 
and of which Roman law and canon law are but expressions within 
their respective fields. 

To the Spanish jurist-theologians the law of each state was not 
an isolated phenomenon, it was a phase of a universal principle 
by which all things were governed. This appears particularly in 
the treatise of Suarez.” In this treatise on laws and on God as a 
legislator there is at first sight no practical distinction between 
natural law and positive law. Legalist ethics and ethical law go 
hand in hand. The actual Spanish law, doctrines of the Roman 
law which he thinks should be although they are not in force in 
Spain, practical morality and the dictates of reason and conscience 
combine in a universal system.“ The identification of law and 
morals is obviously an incident of the period of infusion of morals 
into law which was in full vigor at the time. But the new version 
of universality was an original contribution of the first moment. 


“ “For it appears that the reason of every one has the force of law at least to the 
extent of the dictates of natural law. Therefore, at least in natural law it is not a neces- 
sary condition that it be enacted by public authority.” I, 8, §1. “It is of the reason 
and essence of law that it prescribe what is just. The assertion is not only certain in 
religion but clear in natural reason.” I, 9, § 2. 

Yet Suarez saw the insufficiency of reason to demonstrate to each man all the 
rules required for organized society and hence laid down that society might supply 
the deficiency by declaratory legislation and by customs not in contravention of 
nature. II, 19, §9; I, 8, § 2; XII, 13. See Westlake, Chapters on the Principles of 
International Law, 25-28. 
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For one thing it made international law possible. If international 
law was the work of the law-of-nature school after Grotius, it had 
its roots in this period and the Catholic jurists of the Counter- 
reformation were first among its forerunners. Our chief concern, 
however, is with their relation to the individualist idea of legal 
justice which began to develop in the seventeenth century and cul- 
minated in the nineteenth century. 

The foundations of a new science of law were laid by reconcil- 
ing the modern and the medieval, by recognizing the political fact 
of national law and adjusting it to the medieval ideals of unity and 
the Germanic conception of law as an eternal verity. The skil- 
ful combination of modern ideas with conservatism which char- 
acterizes the work of the Jesuit jurists enabled them to effect this 
reconciliation. Law was eternal. Only it was not eternal because 
of the authority which imposed it or by which it imposed itself, 
but because it expressed eternal principles of justice.“ The old 
and the new were fitted to this conception. Recognizing the facts 
of the political world of their time, they conceived of individual 
states, and thence ultimately of individual men, as equal, since 
states and men were able to direct themselves to conscious ends 
and thus their equality was a principle of justice. Holding to the 
idea of the unity and universality of law as a body of eternal prin- 
ciples, they were led to the conception of restraints by which this 
equality was maintained and in which it might be expressed. Two 
types of such restraints suggested themselves, restraints upon 
states and restraints upon individuals, and these types were taken 
to be generically one. The restraints upon states, limitations 
upon their activities which they might not overpass, since they 
were imposed by eternal principles, might fix the limits of the activi- 
ties of sovereigns in their relations with each other,” giving us 
international law, or the limits of the activities of sovereigns in 
their relations with their subjects, giving us political theory. The 
restraints upon individuals had the same basis in eternal principles 
of universal law, and were of the same nature. They fixed the 


“ Soto, De justitia et jure, I, q. 5, a. 2. 

“ Franciscus de Victoria, Relectiones theologice (1557), I, 375 ff. Compare I, 
359 ff. 

Soto, De justitia et jure, III, q. 3, a. 2; Suarez, III, 35, § 8; III, 9, § 4; III, rr. 
The argument for separation of powers in the passage last cited is noteworthy. 


616 HARVARD LAW REVIEW. 


limits of individual activity in the relations of individuals with 
each other, giving us juristic theory.’ Accordingly in the next 
two centuries these three subjects are always taken up together. 
The treatises on the law of nature and nations characteristic of 
the seventeenth and eighteenth centuries, are treatises on interna- 
tional law, on politics and on philosophical jurisprudence. The 
three were not separated until the nineteenth century. 

Comparing the juristic theory so developed with the juristic 
theory of antiquity, it will be perceived that the conception of the 
end of law has undergone a fundamental change. The theory of 
antiquity thought of the legal order as a limiting of the activities 
of men in order to keep each in his appointed place and to preserve 
the social order as it stands. The theory which begins with the 
Spanish jurist-theologians thinks, instead, of a limiting of men’s 
activities in the interest of other men’s activities because all men 
have freedom of will and ability to direct themselves to conscious 
ends and so are equal. Thus, instead of a device to maintain a 
social status quo, the legal order begins to be thought of as a device 
to maintain a natural equality. 


6. THe SEVENTEENTH CENTURY. 


It is usual to fix the date of the new era in jurisprudence by the 
appearance of the great work of Grotius in 1625. As he expounded 
the new doctrine, it had two sides. On the one hand there was a 
theory of limitations upon human activities imposed by reason in 
view of human nature, on the other hand there was a theory of 
moral qualities inherent in human beings, or natural rights, demon- 
strated by reason as deductions from human nature. The first 
had been propounded already by his forerunners. But whereas 
in Suarez the divine law-maker has established the eternal and uni- 
versal principles, Grotius makes reason the measure of all obliga- 


47 Suarez, II, 12. 

48 Grotius, De jure belli et pacis (1625), I, 1, 3-6, 8-11; Pufendorf, De jure nature 
et gentium (1672), I, 7, §§ 6-17; Hobbes, Leviathan, chap. 15; Berolzheimer, System 
der Rechts- und Wirthschaftsphilosophie, II, §§ 25-27; Stintzing, Geschichte der 
deutschen Rechtswissenschaft, II, 1-111; Hinrichs, Geschichte der Rechts und Staats- 
principien seit der Reformation, I, 60-274; II, III, 1-318; Dunning, Political Theo- 
ries from Luther to Montesquieu, 164-171, 318-325; Duff, Spinoza’s Political and 
Ethical Philosophy, chap. 22. 
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tion and the basis of all limitations. In part this follows from the 
definite breaking with theology in which he carried out the ideas 
of the Protestant jurists of the Reformation. In part it is an echo 
of the Renaissance.*® In part also it is a phase of the infusion of 
morals into law in the stage of equity and natural law. Seventeenth- 
century jurisprudence followed him and in the eighteenth century 
Blackstone made these ideas familiar in England and America, 
with important consequences for our juristic and political thinking. 
For at the very time that the common law, under the leadership of 
Coke, had established its doctrine of the supremacy of law and 
had turned the feudal duties of the paramount lord toward his 
tenants into the legal duties of the king toward his subjects, a 
juristic theory of fundamental limitations upon the activities of 
states, of rulers and of individuals, dictated by external reason, had 
sprung up independently to furnish the scientific explanation. 

As has been said, Grotius and his followers made reason the 
basis of all obligation. They laid it down that the end for which 
law exists is to produce conformity to the nature of rational crea- 
tures.°° But Grotius did not think this out with much precision. 
He had broken with authority as authority, but he accepted the 
Roman law as embodied reason, and beyond a few bold assertions, 
such as his famous one that he could conceive of natural law even 
if there were no God, he ventured little that did not have authority 
behind it. Hence he and his followers accepted the Roman maxim 
— not to injure another and to give to every one his due, that is, 
respect for personality and respect for acquired rights—as a 
formula of conformity to the nature of rational creatures. This 
raised certain obvious problems: What is injury to another? What 
is there in personality that makes aggression an injury? What is 
it that constitutes anything one’s own? Grotius and his succes- 
sors tried to answer these questions by a theory of natural rights, 
not merely natural law, as theretofore; not merely principles of 
eternal validity, but certain qualities inherent in persons and dem- 


49 “The boundless intellectual confidence of that springtime led them [“the men 
of the Renaissance’’] to regard the dictates of natural law as capable of clear and 
exhaustive enumeration.” Westlake, Chapters on the Principles of International 
Law, 28. 

50 “That is unjust which is contrary to the nature of rational creatures.” I, 1, 3, 
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onstrated by reason, recognized by natural law, to which, there- 
fore, the national law ought to give effect. Thus, again, at the 
very time that the victory of the courts in the contest between the 
common-law courts and the Stuart kings had established that there 
were fundamental common-law rights of Englishmen which Eng- 
lishmen might maintain in court and in which courts would secure 
them even against the king, a juristic theory of fundamental natural 
rights, independent of and running back of all states, which states 
might secure and ought to secure but could not alter or abridge, 
had sprung up independently and was at hand to furnish a scientific 
explanation when the next century called for one. By a natural 
transition, the common-law limitations upon royal authority be- 
came natural limitations upon all authority and the common-law 
rights of Englishmen became the natural rights of man. 

According to the Grotian definition, a right is ‘‘that quality in 
a person which makes it just or right for him either to possess 
certain things or to do certain actions.” In other words, the 
medieval idea was that law exists to maintain those powers of 
control over things and those powers of action which the social 
system has awarded or attributed to each man. The Grotian idea 
was that law exists to maintain and give effect to certain inherent 
moral qualities in every man, discovered for us by reason, by 
virtue of which he ought to have certain powers of control over 
things or certain powers of action. Thus, under the influence of 
the theory of natural law, we get the theory of natural rights. A 
right is an institution of law. But according to the theory of 
natural law, what ought to be law is regarded as law for that self- 
sufficient reason. No rule can stand as law except as it ought to 
be, and conversely to show that it ought to be law is to show that 
it is law. Hence what ought to be a right becomes identical with 
what is a right. . 

There was a good side to all this. The insistence on what ought 
to be as the measure of what is, liberalized and modernized the 
actual law of the European states through the juristic testing of 
every doctrine and every category with reference to its basis in 
reason. But it had a bad side. It led to a confusion between the 
interests which it is conceived the law ought to recognize and the 


5t Rutherforth, Institutes of Natural Law, I, 2, § 3. 
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rights by which the law secures interests when recognized, which 
has been the bane of jurisprudence ever since, and it led to absolute 
notions of an ideal development of received legal ideas as the jural 
order of nature which have brought legal thought and popular 
political thought into an obstinate conflict. 

Since Jhering’s treatment of the subject we have perceived that 
“natural rights” means only interests which we hold ought to 
be secured. It is perfectly true that neither the law nor the state 
creates these interests. But it is destructive of sound thinking 
to treat them as legal conceptions. Rights in the legal sense are 
among the devices of the law to secure these interests. Legal 
rights are the creatures of law, although the interests secured or 
which ought to be secured by legal rights are independent of law 
and of state. Hence we did not get much further, immediately, 
when in the seventeenth century justice came to be regarded as a 
securing of natural rights. What were natural rights was deter- 
mined chiefly by ideas drawn from the existing social order and 
presently the natural rights of men became as tyrannous as the 
divine rights of states and rulers.™ 

Although the theory of natural rights led ultimately to a hard 
and fast scheme of individual interests, beyond the reach of the 
state, which the state was bound to secure by law, it had important 
consequences in broadening the conception of justice and inducing 
more liberal views as to the end of the law. It soon became ap- 
parent that the theory of inherent moral qualities, while it would 
serve for interests of personality —for claims to be secured in 
one’s body and life and the interests immediately related thereto 
— would not serve for the suwm cuique element of justice, or, as we 
put it to-day, for interests of substance. None of the jurists of 
that time questioned the existing social order. On the contrary 
they assumed a right of property as beyond question. They 
conceived that security of acquisitions, including what one had 
acquired through the existing social order, was a chief end.* At 
the same time they could not but see a difference between this 
natural right and such natural rights as those to the integrity of 
one’s body, to free motion and locomotion and to free speech. 


52 Moore, Pragmatism and Its Critics, 71. 
5 Pufendorf, De jure nature et gentium, IV, 4. 
Grotius, II, 1, 1; II, 1, 11; IL, 10, 1; Il, 17, 2, 
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Accordingly jurists turned for an explanation to the idea of con- 
tract, already given currency in political thought during the me- 
dieval contests between the church and temporal rulers.* 

It must be remembered that contract in this connection has 
reference to the civil-law conception of a legal transaction (nego- 
tium, Rechtsgeshaft), an act intended to have legal consequences 
to which the law attributes the intended legal result. In the 
seventeenth and eighteenth centuries this was the staple legal 
analogy. The idea of the legal transaction was one of the most 
important of Roman contributions to law, and in an age when 
trade and commerce were expanding the law of such transactions 
was becoming the living part of the law. The juristic problem of 
the time was to reconcile the needs of business and the ethical ideas 
of good faith which accompanied the infusion of morals into the 
law with the traditional categories of contract in Roman law. 
Naturally contract loomed large in juristic thought for two cen- 
turies. Moreover the central point in the theory of the legal tran- 
saction is will, the will to produce a possible and legally permissible 
result. But the central idea in the theory of natural law and of 
natural rights was conformity to the nature of reasoning creatures 
possessed of wills. So the question, how could such creatures ac- 
quire rights against one another, seemed easy to answer. How, 
indeed, could this be except by contract, through a legal transac- 
tion? Thus the foundation of the natural rights of substance 
which the law existed to maintain was taken to be a legal transac- 
tion, a compact of all men with all men, by virtue of which rights 
and corresponding duties were created. Justice, therefore, con- 
sisted in respecting and observing the terms of this compact, and 
the business of jurist and law-maker was to discover and to inter- 
pret its terms.® ‘The end of the law was taken to be a giving 


58 See Figgis, Studies of Political Thought from Gerson to Grotius, 148-151. 

56 “Tt must be observed that the concession of God by which He gives men the use 
of terrestrial things is not the immediate cause of ownership . . . but it [ownership] 
presupposes a human act and an agreement, express or implied.” Pufendorf, De jure 
nature et gentium, IV, 4, § 4. 

“From that law of nature by which we are obliged to transfer to another such 
rights as being retained hinder the peace of mankind, there followeth a third, which is 
this, ‘that men perform their covenants made’; without which covenants are in vain 
and but empty words, and the right of all men to all things remaining, we are still in 
a condition of war. And in this law of nature consisteth the fountain and original of 
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effect to the inherent moral qualities in individual men, whereby 
things are theirs, or a securing to individual men of those things 
to which they are entitled under the terms of the social compact. 
While at first theories of natural rights and of a social contract 
were used to justify and to preserve the social status quo, they 
invited inquiry into the foundations of that social status quo. They 
led men to ask, how far does it express the terms of the social com- 
pact? How far does it depart from a true interpretation thereof? 
It is manifest that such juristic theories might become very import- 
ant for political thought. But their chief importance for our pres- 
ent purpose is to be found in their relation to the individualism of 
Anglo-American legal thought. In themselves the theories are 
thoroughly individualist. The natural rights which are the measure 
of all law, are the rights of individuals who have entered into a 
contract. Apart from this conttact, and so apart from the individ- 
ual consent involved therein, there would and could be no law and 
nothing for the law to secure. Individualism of this sort, beginning 
with the Reformation and growing with the emancipation of the 
middle class,*” obtained throughout Europe from the seventeenth 
century. Puritanism, with its régime of “consociation but not 


justice. For where no covenant hath preceded, there hath no right been transferred, 
and every man has right to everything, and consequently no action can be unjust. 
But when a covenant is made, then to break it is unjust; and the definition of injustice 
is no other than the not performance of covenant. . . . And therefore where there is 
no ‘own,’ that is, no property, there is no injustice; and where there is no coercive 
power erected, that is, where there is no commonwealth, there is no property, all 
men having right to all things; therefore where there is no commonwealth, there noth- 
ing is unjust. So that the nature of justice consists in the keeping of valid covenants; 
but the validity of covenants begins not but with the constitution of a civil power 
sufficient to compel men to keep them; and then it is also that property begins.” 
Hobbes, Leviathan, chap. 15. 

“ Again, in the state of nature no one is by common consent master of anything, 
nor is there anything in nature which can be said to belong to one man rather than 
another. Hence in the state of nature we can conceive no wish to render to every 
man his own or to deprive a man of that which belongs to him; in other words there 
is nothing in the state of nature answering to justice and injustice. Such ideas are 
only possible in a social state, when it is decreed by common consent what belongs 
to one man and what to another.” Spinoza, Ethics, pt. IV, pr. 37, n. § 2 (Elwes’ transl.). 

57 “The cultural mission of the Reformation was to give life to individual freedom.” 
Berolzheimer, System der Rechts- und Wirthschaftsphilosophie, II, 137. The rela- 
tion of the development of individual rights and the emancipation and hegemony of 
the middle class is considered elaborately by Dr. Berolzheimer in his review of the 
maturity and downfall of the old natural law. Id. chap. 5. 
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subordination” ** and its putting of individual conscience and 
individual judgment in the first place,®® the victory of the courts in 
the contests between courts and crown in seventeenth-century 
England, which seemed to establish that the law was something 
that stood between the individual and organized society and secured 
his natural rights, political theory in the eighteenth century cul- 
minating in our bills of rights, and the philosophy of law in the 
nineteenth century with its different modes of demonstrating 
Kant’s formula of justice successively developed and reénforced 
this tendency. Thus in England, and even more in America, there 
came to be an ultra-individualism in legal thought which persisted 
in the United States to and even beyond the end of the nineteenth 
century. 

Putting the matter in modern phrase, according to the seven- 
teenth century, law exists to maintain and protect individual 
interests. 


7. THE EIGHTEENTH CENTURY.” 


Seventeenth-century theory had taken two directions. On 
the one hand it conceived of rights as the outgrowth of a social 
contract. It held that there would be none without the social 
organization and that there would be no justice or law without 
the political organization, that is, without the state. From Hobbes 
and Spinoza this idea passes to Bentham, and thence in the nine- 
teenth century to the English analytical jurists, whose theory of 
the nature of law is in the right line of descent therefrom. On 
the other hand there was the Grotian idea of rights as qualities 
inhering in persons. This theory put rights above the state and 
justice above the state as permanent, absolute realities which 
the state was organized to protect. It was not that there were 


58 See Lord Acton, Lectures on Modern History, 200. 

59 Tbid. ro. 

69 Montesquieu, L’esprit des lois, liv. I; Burlamaqui, Principes du droit de la 
nature et des gens, I, 1, chap. 5, § 10, and chap. 10, §§ 1-7; Wolff, Institutiones juris 
nature et gentium, §§ 74-102; Vattel, Le droit des gens, liv. I, chap. 2, §§ 15-17; 
Rousseau, Contrat social, liv. I, chap. 6; Blackstone, Commentaries, I, 38-43; Ruth- 
erforth, Institutes of Natural Law, bk. II, chap. 5, §§ 1-3; Berolzheimer, System der 
Rechts- und Wirthschaftsphilosophie, II, § 29; Korkunov, General Theory of Law 
(Hastings’ transl.), § 7; Ritchie, Natural Rights, chap. 3; Charmont, La renais- 
sance du droit naturel, 10-43. 
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justice and rights because there was a state. There was a state 
because there were rights and justice to protect and to secure. 
Historically, the latter theory is connected with the Germanic idea 
that the state is bound to govern by law; the notion of the Rechts- 
staat, the state subject to legal limitations and legal rules of general 
validity independent of the state." In the eighteenth century the 
second idea definitely prevailed. The social contract was not the 
source of rights. It was made for the better securing of preéx- 
isting natural rights.” Both theories are thoroughly individualist. 

Eighteenth-century juristic theory, down to Kant, holds to four 
propositions: (1) There are natural rights demonstrable by reason. 
These rights are eternal and absolute. They are valid for all men 
in all times and in all places.® (2) Natural law is a body of rules, 
ascertainable by reason, which perfectly secures all of these natural 
rights.“ (3) The state exists only to secure men in these natural 
rights.® (4) Positive law is the means by which the state performs 
this function, and it is obligatory only so far as it conforms to 
natural law. The appeal is to individual reason. Hence every 
individual is the judge of this conformity. Also on this theory 
natural rights alone are legal rights, for law is only a means of secur- 


61 Tt is curious that in England, where the Germanic idea became thoroughly estab- 
lished in public law (except as to Parliament after 1688), the idea that all rights and 
all justice flowed from organized society prevailed in juristic thought, while on the 
Continent, where the Roman idea prevailed in public law, the Germanic idea got 
the upper hand in juristic theory. But the latter had apparent warrant in the Roman 
ius naturale. 

® “But how great soever the change may be which government and sovereignty 
make in the state of nature, yet we must not imagine that the civil state properly 
subverts all natural society or that it destroys the essential relations which men have 
among themselves. . . . This would be neither physically nor morally possible; 
on the contrary the civil state supposes the nature of man, such as the Creator has 
formed it; it supposes the primitive state of union and society, with all the relations 
this state includes; it supposes, in fine, the natural dependence of man with respect 
to God and His laws. Government is so far from subverting this first order that it 
has been rather established with a view to give it a new degree of force and consist- 
ency. It was intended to enable us the better to discharge the duties prescribed by 
natural laws... .” Burlamaqui, I, 2, chap. 6, § 2. Cf. Vattel, liv. I, chap. 13, 
§ 158. 

® Burlamaqui, I, 1, chap. 7, § 4; Wolff, §§ 68-69. 

 Burlamaqui, I, 2, chap. 4. 

% Td. II, 1, chap. 3; Wolff, § 972. 

% Burlamaqui, II, 3, chap. 1, § 6; Wolff, § 1069; Vattel, liv. I, chap. 13, § 159; 
Blackstone, I, 41. 
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ing them. Pushed to its logical limits, this leads straight to an- 
archy, and, indeed, the philosophical anarchist still proceeds upon 
this line.” But the eighteenth-century writers who taught that 
every man’s conscience was the measure of the obligatory force 
of legal rules assumed a sort of standard conscience, a standard 
man’s or conscientious man’s conscience analogous to the prudence 
of the reasonable man in our law of torts. They assumed that if 
John Doe or Richard Roe asserted his conscience did not sustain 
the rules which the philosophical jurist deduced from the nature 
of a moral being, he either did not know the dictates of his own 
conscience or he was misrepresenting them in order to evade the 
binding force of the rule. It was only in this way that the social 
interest in general security could be protected effectively under 
the reign of the individualist natural law. But this meant in prac- 
tice that the philosophical jurist made his personal ethical views 
the test of the validity of legal rules and that the lawyer took an 
ideal form of the settled legal principles in which he had been trained 
to be fundamental and eternal. The eighteenth-century philo- 
sophical method was of service in jurisprudence in that it led each 
jurist to work out ideal standards which could serve for a critique 
of the positive law. On the other hand it was a hindrance to juris- 
prudence in America in that it seemed to afford a scientific basis 
for the lawyer’s faith in the finality of the common law. The 
common law rested on the idea that reason, not arbitrary will, 
should be the measure of action and of decision. The eighteenth 
century, however, was sure that it had the one key to reason, and 
was fond of laying out philosophical and political and legal charts 
by which men were to be guided for all time. The lawyer believed 
that he had this key in the traditional principles of Anglo-American 
law and drew his charts accordingly. 

It has been pointed out in another connection that the juristic 
theory of natural rights was thoroughly individualist in both its 


- aspects. As a theory of inherent moral qualities of persons it was 


based on deduction from the nature of the abstract, isolated indi- 
vidual. As a theory of rights based upon a social compact, it 
thought of natural rights as the rights of the individuals who had 


87 Brown, Underlying Principles of Modern Legislation, 7 ff.; Ritchie, Natural 
Rights, 65 ff. 
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made the compact and had thereby set up the social and political 
order to secure them. In either view, the end of the law is to 
maintain and protect individual interests. This fitted so per- 
fectly the legal theory of the common-law rights of Englishmen that 
the founders of our political and legal and judicial systems who 
were studying Coke and Blackstone on the one hand, and the 
French and Dutch publicists on the other hand,®* had no doubt they 
were reading about the same things. Hence Americans of the end of 
the eighteenth century argued for either or for both. The declara- 
tion of rights of the Continental Congress in 1774 asserted the 
legal rights of Englishmen. The Declaration of Independence 
two years later asserted the natural rights of man. Yet each 
claimed the same things. 

From this identifying of common-law rights with natural rights 
it followed that the common law was taken to be a system of giv- 
ing effect to individual natural rights. It was taken to exist in 
order to secure individual interests not merely against aggression 
by other individuals but even more against arbitrary invasion by 
state or society. It followed also that the bills of rights were 
declaratory of natural rights,”° and were likewise declaratory of the 
common law.” This idea is prominent in judicial decisions in the 


68 FE. g., Wilson’s Lectures on Law (1804). Chapters 2 and 3 (Of the General Prin- 
ciples of Law and Obligation and Of the Law of Nature) are based on Blackstone, 
Grotius, Pufendorf, Burlamaqui, Wolff, Vattel and Rutherforth’s Institutes of Nat- 
ural Law (1754-56), an English exposition of Grotius which went through two Ameri- 
can editions early in the nineteenth century. 

69 Fletcher v. Peck, 6 Cranch (U. S.) 87, 134 (1810); Story on the Constitution, 
§ 1399; Cooley, Constitutional Limitations, 358-383. Cf. Wilson, Works (Andrews’ ed.) 
I, 566. 

7 Story on the Constitution, § 1381; Calder v. Bull, 3 Dall. (U. S.) 386 (1708); 
Wilkinson ». Leland, 2 Pet. (U. S.) 627, 657 (1829); Terrett v. Taylor, 9 Cranch 
(U. S.) 43 (1815); Loan Ass’n v. Topeka, 20 Wall. (U. S.) 655, 662 (1874); Benson 2. 
Mayor, ro Barb. (N. Y.) 223, 224 (1850). “ With those judges who assert the omnipo- 
tence of the legislature in all cases where the constitution has not interposed an explicit 
restraint, I cannot agree. Should there exist . . . a case of direct infraction of vested 
rights too palpable to be questioned and too unjust to admit of vindication, I could 
not avoid considering it as a violation of the social compact, and within the control 
of the judiciary.” Hosmer, C. J., in Goshen ». Stonington, 4 Conn. 209, 225 (1822). 
Cf. Regents v. Williams, 9 Gill & Johns. (Md.) 365 (1838). 

1 “The usual Anglo-Saxon bill of rights, as contained in our state constitutions, 
is in fact nothing more or less than the written expression of a previously existent, 
but silent limitation upon the power of legislators which is imposed even without the 
writing.” Abbot, Justice and the Modern Law, 47. “The very first and indispensable 
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nineteenth century, when the ideas of the eighteenth century had 
become classical. Thus one court, in passing on legislation directed 
against fines in cotton mills, told us that a statute which violates 
“fundamental rights [is] unconstitutional and void even though 
the enactment of it is not expressly forbidden.” ” Another court 
told us that natural persons did not derive their right to contract 
from the law; hence whatever the state might do in limiting the 
power of a corporation to make certain contracts, because the cor- 
poration got its power from the state, it might not limit the con- 
tractual capacity of natural persons, who got their right to contract 
from nature, so that nature alone could remove it.” Another court, 
in passing adversely upon labor legislation infringing upon liberty 
of contract, said that any classification was arbitrary and uncon- 
stitutional unless it proceeded on the “natural capacity of persons 
to contract.” “4 Another, in a similar connection, denied that 
contractual capacity could be restricted except for physical or 
mental disabilities.” All these instances come to the proposition 
that the common-law categories of disability are final and that 
legislation cannot add new ones. The bills of rights and the Four- 
teenth Amendment were treated as but declaring a natural liberty 
which was also a common-law liberty. Hence an abridgment not 
known to the common law was thought to go counter to their fair 
construction, if not to their letter. Perhaps nothing has contributed 
so much to create and foster hostility to courts and law and con- 
stitutions as this conception of the courts as guardians of individual 
natural rights against the state and against society, of the law as a 
final and absolute body of doctrine declaring these individual 
natural rights, and of constitutions as declaratory of common-law 
principles, which are also natural-law principles, anterior to the 
state and of superior validity to enactments by the authority of 
the state, having for their purpose to guarantee and maintain the 


requisite in legal education . . . is the acquisition of a clear and accurate perception 
. . . of those unchangeable principles of the common law which underlie and per- 
meate its whole structure, and which control all its details, its consequences, its appli- 
cation to human affairs.” Phelps, Methods of Legal Education, 1 Yale L. J. 140. Cf. 
Sharswood, Legal Ethics (5 ed.), 31-54. 

7% Comm. v. Perry, 155 Mass. 117, 28 N. E. 1126 (1891). 

7% Leep v. Railway Co., 58 Ark. 407, 25 S. W. 75 (1894). 

™ State v. Loomis, 115 Mo. 307, 22 S. W. 350 (1893). 

% State v. Fire Creek Coal & Coke Co., 33 W. Va. 188, 10 S. E. 288 (1889). 
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natural rights of individuals against the government and all its 
agencies. . 

While we were receiving the eighteenth-century theory in America 
and were making it the foundation of our political and juristic 
structures, the theory was about to get its death-blow at the hands 
of Immanuel Kant. If in fact the individual conscience was made 
the sole test, the theory could be practically tolerable only at a 
time when absolute theories of morals prevailed. All men, or most 
men, must agree in their moral standards, or agree in looking to some 
ultimate authority for decisive pronouncement on the content 
and application of moral principles, or else legal doctrine would be 
wholly at large. Hence the actual situation was that the lawyer 
took the principles of the received legal tradition as an authori- 
tative guide while the jurist and philosopher sought to impose 
their several personal views as final statements of fundamental 
principles. Bentham pointed this out in a famous passage. He said 
the various criteria proposed by jurists and moralists “consist in 
so many contrivances for avoiding the obligation of appealing to 
any external standard and of prevailing upon the reader to accept 
of the author’s sentiment or opinion as a reason for itself.” When 
absolute theories began to be discarded and ultimate authorities 
were no longer recognized; when, moreover, classes with divergent 
interests came to hold diverse views upon fundamental points, 
natural law in the eighteenth-century sense became impossible. 
Accordingly in the nineteenth century the historical jurists threw 
over ideals entirely and the metaphysical jurists sought to deduce 
natural law from some fundamental conception of right or justice. 

The immediate cause of this change of base is to be found in the 
philosophy of Kant. At the end of the eighteenth century he 
struck a decisive blow at the philosophical jurisprudence which had 
obtained for the past two centuries. If natural rights were inherent 
moral qualities to be ascertained by reason, granting that reason 
could deduce infallibly from given premises, how could reason give 
us the premises? If, on the other hand, natural rights rested on a 
social contract, how could the details or the implied terms of a 
contract of a past generation bind the men of to-day? The fic- 
tion of representation, the doctrine insisted upon by Blackstone 


% Principles of Morals and Legislation (new ed., 1823), 17. 
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that we were represented when our fathers made the contract and 
so are bound, was obviously founded on British political theory 
in which all consent to acts of Parliament through the representa- 
tives sent to Westminster to act for them. It would not bear 
examination. Hence Kant sought to find the basis of rights and of 
justice as a means of securing rights in some ultimate metaphysical 
principle, some ultimate datum from which rights might be deduced. 
He found this fundamental idea in freedom of will. He conceived 
that the problem of law was to reconcile conflicting free wills. He 
held that the principle by which this reconciliation was to be 
effected was equality in freedom of will, the application of a uni- 
versal rule to each action which would enable the free will of the 


actor to co-exist along with the free will of every one else.” The 


whole course of nineteenth-century juristic theory was determined 
by this conception. Kant marks an epoch in philosophical juris- 
prudence no less than Grotius. 

Summarily stated, to the eighteenth century, justice, the end of 
law, meant the securing of absolute, eternal, universal natural rights 
of individuals, determined with reference to the abstract individual 
man. Kant, on the other hand, held it to mean the securing of 
freedom of will to every one so far as consistent with freedom of all 
other wills. Thus the transition was complete from the idea of 
justice as a maintaining of the social status quo to an idea of justice 
as the securing of a maximum of individual self-assertion. 


Roscoe Pound. 
Harvarp Law ScHOOL. 


[To be continued.] 


7 “Every action is right which in itself, or in the maxim on which it proceeds, is 
such that it can co-exist along with the freedom of the will of each and all in action 
according to a universal law.” Metaphysische Anfangsgriinde der Rechtslehre 
(2ed.), XXV. Cf. “I must in all cases recognize the free being outside of me as such, 
that is, must limit my liberty by the possibility of his liberty.” Fichte, Grundlage des 
Naturrechts, I, 49. 
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ONE YEAR UNDER THE NEW FEDERAL EQUITY 
RULES. 


HE new federal equity rules promulgated November 4, 1912, 

by the United States Supreme Court, effective February 1, 

1913, have been subjected to close scrutiny and many rigorous 
tests during the initial year’s period of their existence. 

Notwithstanding the fact that numerous attorneys felt that 
the changes made by these rules were of such a radical nature as 
to seriously handicap the proper trial of equity causes and in some 
instances to entirely defeat the ends of justice, these rules are not 
working any real hardships. Where consistently and fairly ad- 
ministered, they are securing the ends sought, viz., that of secur- 
ing a more speedy termination of equity litigation with the mini- 
mum of expense to the litigants. 

In enacting the new rules it is fortunate indeed that the Supreme 
Court saw fit to follow, where practicable, the old equity rules, 
for the latter undoubtedly embodied the simplest, most direct, 
flexible and adequate judicial system that had been contrived. 

The old rules gave the court wide discretion in causing cases 
to be brought to a speedy termination. Most of the abuses aris- 
ing under the old rules grew out of the negligence or the indis- 
position of client or counsel in bringing the causes to an early 
hearing. Under the old rules, however, if the court, the litigants 
and their counsel were all equally anxious to bring a case to an 
early hearing, it could be done quite as quickly and advantageously 
as under the new equity rules. 

Under the new rules, counsel must keep closely in touch with 
their pending cases, for these rules specify the time when causes 
shall be put upon the calendar. If not tried when called, they are 
dropped from the calendar, and at the end of a year thereafter, 
unless reinstated by the court on application duly made, are dis- 
missed without prejudice. 

An equity case may now be generally disposed of within five 
months, for under the new rules a defendant is given twenty days 


1 Federal Equity Rules 56 and 57. 
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in which to file his answer after being served with subpcena, and, 
unless some additional pleading is filed by complainant, the case 
is then at issue. The complainant has sixty days after the filing 
of the answer in which to take and file his depositions, and the 
defendant thirty days thereafter in which to take and file deposi- 
tions, and twenty days thereafter is allowed both parties in which 
to take and file depositions in rebuttal. This gives the parties one 
hundred and ten days to get the case ready for trial in open court. 

This change in the rules is important mainly in having cases 
automatically placed upon the trial calendar. 

Under the new equity rules a very large number of old cases 
have been wiped out and the court calendars cleared of dead and 
long slumbering causes. 

Public sentiment, and the fact that the federal judges generally 
are anxious to finally dispose of cases, is bringing about a radical 
change in the practice and has caused equity litigations to be 
terminated in a much shorter time during the past year than during 
previous years. This change is undoubtedly greatly augmented 
by the promulgation of the new equity rules quite as much as by 
any other cause, although public sentiment largely influenced the 
prompt disposition of cases in many instances prior to the adop- 
tion of these rules. This public sentiment was largely due to the 
following causes: 

First, the proposed recall of judges and of judicial decisions. 

Second, the constant and aggressive advocacy by ex-President 
Taft of the necessity for reforms along this line. 

Third, the complaint on the behalf of litigants themselves due 
to the expense of protracted litigations and to the fact that their 
rights were in many instances entirely cut off because the decisions 
were so long delayed. 

Fourth, that court and counsel who were desirous of disposing of 
litigations felt that rules of a more mandatory character would be 
exceedingly beneficial in securing shorter and more speedy trials. 

Judges who are willing to hear and decide their cases promptly 
(and it is fortunate that so large a per cent of the eminent jurists 
who now constitute and grace our federal bench are doing this) 
are securing excellent, quick and decisive results for litigants under 
the new rules. The few courts who persist in withholding their 
opinions for a year or more after the final hearing are not pre- 
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vented from so doing by the new rules, and are reaping their own 
reward in the severe criticism that is being heaped upon them in 
Congress, by other judges, by lawyers generally and by the public 
at large. 

The action of a few of our federal judges in failing to promptly 
decide cases after they have been submitted on final hearing is in 
some instances entirely destroying the rights of litigants who are 
so unfortunate as to have been compelled to try their cases before 
them. The new rules are entirely inadequate to prevent such 
delays, for, once the cause is submitted to the chancellor, there is 
nothing in them compelling prompt action on his part. 

It is fortunate indeed for all concerned, and for the reputation of 
our federal judiciary, that instances of ljudicial procrastination 
in rendering decisions are extremely rare, and that such United 
States District Court judges are very few in number. Such men 
work a great injustice to the public at large and to the large ma- 
jority of their conscientious and energetic contemporaries. The 
federal courts generally are administering the new rules in accord- 
ance with the aims of those who caused them to be adopted. 

The courts of appeals without exception are uniformly promptly 
disposing of the cases coming before them, and are in full accord 
with the intent and spirit of the new rules. It is extremely grati- 
fying to the litigants and the bar generally, that decisions are so 
promptly handed down after being submitted to the appellate 
courts. 

The advance criticism of eminent lawyers that the present num- 
ber of judges would be inadequate to try equity causes in open 
court has proven true, for, in the busier districts, calendars are 
congested, and this must necessarily be so until more judges are 
provided. In spite of the arduous work that is being done by our 
conscientious federal judges in the busy districts, and the vast 
amount of time which they are expending, oftentimes with great 
detriment to their health, it is impossible for them to keep up with 
their calendars. 

The provision which enables judges from any part of the coun- 
try to be assigned to different districts, and the assistance ren- 
dered by the circuit judges from the abolished Court of Com- 


merce, has helped materially, but has not relieved the situation 
entirely. 
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Any radical change in court procedure necessarily involves a 
great deal of expense to litigants during the early stages of the ad- 
ministration of the new rules of procedure. It also requires a 
great deal of time of court and counsel in applying these rules to 
the various causes which come before them, but I think it can be 
fairly said that the new federal equity rules have caused as little 


- inconvenience to the public, to the bar and to the judges as any 


rules that could be adopted involving so great a change in practice. 

Where it is possible to do so, the courts are evidently being 
guided in their interpretation of the new rules by the numerous 
decisions under the old rules, and it is well that they are doing so, 
for the old rules had been passed upon during a period of a great 
many years by many able jurists. 

Many of the decisions and orders made under the new rules have 
not been reported, as they are entered after preliminary hearings; 
nevertheless these have a very important bearing on litigations in 
the various courts where the causes are pending. Some of the 
more important of these rulings will be referred to in the attempt 
to point out what is happening in the administration of equity 
practice under these rules. 

The rules? requiring an answer in an equity cause to be filed 
within twenty days after the subpoena is served, would, in many 
instances, work a serious handicap to the defendant should the 
court be so illiberal as not to extend the necessary time to permit 
the securing of counsel and gathering legitimate defenses together. 
For instance, the party contemplating a suit may, without any 
notice to the defendant, fully prepare himself for trial prior to the 
filing of the bill; he may have taken many months in getting his 
information together; the suit may then be filed and the defend- 
ant may be served and compelled to make extensive investigations 
before he is prepared to file his answer. This is particularly true of 
defendants in patent suits where the defensive material may be 
scattered throughout the country and in remote parts, in the 
guise of prior patents, publications or prior public uses. 

In the large majority of instances, the courts have appreciated 
this difficulty and have given to the defendant, on proper show- 
ing, sufficient additional time in which to prepare for and file his 


2 Federal Equity Rules 12 and 16. 
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answer. Attorneys have also adopted the practice in numerous 
causes of stipulating an extension of time, and, prior to the expira- 
tion of the twenty days during which the answer must be filed 
under the rules, secured the approval of the stipulation by the 
court before whom the case is pending, and have accomplished 
satisfactory results thereby. 

In one case,* however, which has been called to the writer’s at- 
tention, the defendants failed to answer within the time specified by 
the rules,* and immediately thereafter filed a petition setting up 
the following facts: that the summons was served on one of de- 
fendants’ officers when he was on his way to the train for the pur- 
pose of meeting an important business engagement in the west; 
that he gave the summons to his son to be given to his attorneys; 
that by an oversight no appearance was entered nor answer filed. 
A petition was filed by the defendants asking leave under the cir- 
cumstances to answer. This petition was denied. 

The equity rules do not contemplate the deprivation of de- 
fendant of his rights to be heard under such circumstances as 
these, as has been recognized by most of the courts before whom 
this question has come under this rule. Had the judges generally 
been illiberal in granting an extension of time in which to answer, 
great hardships would often have been incurred, for in many 
cases the securing of proper counsel to make a defense, in an in- 
tricate cause, has necessitated the spending of several days’ time, 
to say nothing of the large amount of time that has been necessary 
to develop proper defenses after securing counsel. If the courts are 
liberal in granting extensions in the proper cases, such a rule is not 
a harsh one, and in some instances no hardship would be worked 
by requiring the defendant to answer in so short a period of time, 
particularly if he had notice sufficiently in advance of the filing of 
the bill. If the defendant is to be cut off entirely from his rights 
to be heard on account of his inability or failure to file a proper 
answer within twenty days, as in the instance above referred to, 
much better results would be universally secured by giving the 
defendant more time in which to file his answer. This would also 
save the necessity of applying to the court for an extension of time 


3 N. S. Snyder et al. v. Brast Hotel Co. e¢ al.,,brought in the Federal Court at 
Phillippi, West Virginia. 
4 Federal Equity Rule 12. 
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in such a large number of cases as has been necessary since the 
rule was enacted. 

The rule ® permitting amendments on proper showing to plead- 
ings, however, lessens the rigor of rules 12 and 16 considerably, and 
such amendments are being frequently filed. 

Another new rule of considerable importance, and intended to 
prevent the dismissal of causes brought on the equity side of the 
court when they should have been started on the law side, or 
vice versa,’ is to some extent saving time and expense in litiga- 
tions. In a suit brought in Utah,’ the defendant filed a motion to 
dismiss the bill of complaint on the ground that the plaintiff was not 
entitled to maintain a suit in equity because it had an adequate 
remedy at law by ejectment. Under the old rules the equity cause 

would have been dismissed, but under the new rules the court, in 
q overruling the motion there brought, holds that the equity suit 
| should not be dismissed, and that ‘‘the objection, if well taken, is 
only ground for the transfer of the suit to the law side of the court 
and does not justify a dismissal.” 
7 This ruling seems to be entirely in accord with the spirit of the 
new rules, and accomplishes the results intended by them, and 
saves litigants considerable time and expense. 
j The new rule, intended to simplify and abbreviate pleadings,* 
: was universally approved by the prominent attorneys who were 
‘ selected to make suggestions to the Supreme Court as to the 
needed changes in the equity rules. This rule is cutting down the 
length of bills of complaint very materially, and in a number of 
instances very short forms of bills distinctly stating the cause of 
action have been held sufficient. An illustration of this is, that 
under the old practice it was necessary in patent causes to plead 
substantially the language of sections 4883, 4886 and 4887 of the 
Revised Statutes, and a bill was demurrable which did not spe- 
cifically plead the substance of these statutes. Under the ruling 
of Judge Tuttle of the Eastern District of Michigan, in the Car- 
buretor Company case cited, it is unnecessary to plead these statutes 


5 Federal Equity Rule 19. 

6 Federal Equity Rules 22 and 23. 

7 United States v. Utah Power & Light Co., 208 Fed. 821 (1913). 

8 Federal Equity Rule 25. 

® Zenith Carburetor Co. ». Stromberg Motor Devices Co., 205 Fed. 158 (1913). 
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at the present time, and it appears that the language of his opinion 
is in accordance with the intention of the Supreme Court in pro- 
mulgating this rule, and the attorneys who drew it well deserve 
the commendation of the learned judge, who says: 


“Tt strikes me that counsel for complainant, in adopting the lan- 
guage found in the opening paragraph of his bill, has conformed in a 
most gratifying degree to the language and intent of the new equity 
rules by simplifying and abbreviating his bill.” 


The bill which this judge had before him is set out in a leading 
authority on Federal Practice as a model for the modern bill of 
complaint in equity in a patent cause,’ although the author is 
compelled to say of it, that 


“Whether such a form would be approved by another court cannot 
be foretold.” 


and in doing so refers to a decision of another court," which 
holds in effect that this new equity rule” does not abrogate the 
established rule in cases involving the infringement of patents 
requiring the bill to plead the allegations of the statutes under 
which patents are granted, and all the facts necessary to show 
that the patentee was entitled to the patent and to negative the 
existence of those facts which would defeat it. 

It is impossible to entirely reconcile the decisions in other cases, 
reported * and unreported, with the cases cited in connection 
with this rule, but the majority of such opinions as I have been 
able to get in touch with hold that the simple form of bill, ap- 
proved by Judge Tuttle in the Carburetor Company case, is 
adequate and to be commended. 

The question of the sufficiency of the bill, in the various cases 
to which attention has been called, has been raised by motion to 
dismiss,'* which, under the decisions of various of the courts, com- 
prehends within its broad scope the technical pleadings under the 
old rules known as demurrers, pleas, exceptions and the like. 

This motion has been successfully used in raising the question 


10 Foster’s Federal Practice, 5 ed., Vol. 3, p. 2581. 

11 Maxwell Steel Vault Co. v. National Casket Co., 205 Fed. 515 (1913). 
2 Federal Equity Rule 25. 

% Wilson v. American Ice Co. et al., 206 Fed. 736 (1913). 

1 Federal Equity Rule 29. 
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of the sufficiency of the bill, and a motion to strike out ¥ in chal- 
lenging matter not properly pleadable in an answer, and also to 
secure a ruling upon a single affirmative issue not set up in the 
bill which might have been raised by plea under the old rules. It 
has probably been under consideration by the courts quite as many 
times as any of the new rules, because of the extent to which it has 
been utilized by counsel in equity causes. 

While it has always been possible for the plaintiff to file inter- 
rogatories in a bill of complaint in an equity cause, and in some 
instances for the defendant to make use of interrogatories, the 
new rules specifically provide for the use of interrogatories, both 
by the plaintiff and the defendant, for the discovery of facts, and 
for the inspection and production of documents material to the 
support of the cause of action or defense.’ Some aggressive attor- 
neys are constantly filing such interrogatories, often with bene- 
ficial and sometimes with detrimental results. 

A recent case !” decided by the Court of Appeals of the Seventh 
Circuit is a striking illustration of the benefit to be derived by filing 
interrogatories and a motion to dismiss the bill, as these obviated 
the necessity of taking evidence. In this case the plaintiff filed his 
bill for the infringement of a patent on a protector or apron. 
The defendant filed its answer and attached thereto samples of 
each of the aprons it was manufacturing and selling, and by inter- 
rogatory asked the plaintiff which of the aprons referred to in the 
answer was an infringement of the patent sued on. In response to 
the interrogatory in question, the plaintiff specified certain of the 
aprons referred to in the answer, whereupon the defendant moved 
to dismiss the bill on the ground that the aprons did not infringe 
the patent sued on. 

After hearing the arguments, the lower court sustained the 
motion, held no infringement and dismissed the bill. From the 
decree dismissing the bill an appeal was taken to the Court of 
Appeals, the latter affirming the lower court. 

The rules '® governing what may be included in the answer have 
been the subject of much contention among attorneys, and such 
courts as have passed upon them are not in harmony. 


% Federal Equity Rule 33. 16 Federal Equity Rule 58. 
17 Bronk v. Charles H. Scott Co., C. C. A. 7th Cir., Oct. Term, 1913 (not yet 
reported). 18 Federal Equity Rules 30 and 31. 
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In numerous instances the defendant has attempted to plead 
in its answer affirmative matters entirely independent of and 
not in any way arising out of the cause of action set up in the 
bill. Some courts hold that any controversy between the parties, 
whether relating to the same subject-matter or not, may be litigated 
in the same suit. Other courts hold that any affirmative relief 
asked for in the answer must be germane to or arise out of the 
original proceeding. These latter courts are seemingly in the 
majority. 

Most of the decisions under this Rule 30 have been in patent, 
trade-mark or unfair competition cases, where the plaintiff was 
asserting rights under his statutory grant and the defendant in his 
answer has either asked affirmative relief against the plaintiff for 
infringement of a separate and independent patent owned by him, 
or has attempted to sue the plaintiff in its answer for unfair com- 
petition in trade. 

The situation usually arises as follows: A. brings suit against 
B. for the infringement of a patent. B., after answering the bill, 
sets up the necessary allegation for charging A. with infringement 
of a patent or trade-mark owned by him or for unfair competition 
arising out of the advertising of plaintiff’s patent. The plaintiff 
then files a motion to dismiss or strike out the action brought by 
B. in his answer,!® whereupon the court hears this motion and 
either permits the suit by defendant to go on, or dismisses it, or 
strikes all allegations concerning it from the answer. 

One line of cases originating in the First Circuit *° decided that 


“The provision of Rule 30 of the new rules in equity that an answer 
‘may, without cross-bill, set out any counterclaim against the plaintiff 
which might be the subject of an independent suit in equity against him,’ 
applies only to a counterclaim proper, arising out of the transaction 
which is the subject-matter of the suit.” 


and holds that the language of this rule that 


“the answer must state in short and simple form, any counterclaim 
arising out of the transaction which is the subject-matter of the suit.” 


19 Under Federal Equity Rule 30. 
20 Judge Dodge, District of Massachusetts, in Terry Steam Turbine Co. 2. B. F. 
Sturtevant Co., 204 Fed. 103 (1913). 
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applies to the last portion of this section of the rule in exactly the 
same way as it does to the first portion thereof. Judge Dodge, 
who decided this matter in the First Circuit, very tersely states his 
conclusions regarding this rule when he says: 


“T must therefore regard the provision, ‘and may, without cross-bill, 
set out any set-off or counterclaim,’ etc., as applying only to any such 
counterclaim as is described in the words immediately preceding; 7. e., any 
counterclaim arising out of the transaction which is the subject-matter 
of the suit. That the defendant’s proposed counterclaim is not of this 
character is obvious. He could not have set it up by cross-bill.” 


It would seem that there was ample justification for this de- 
cision in the rule immediately following,” for in it the Supreme 
Court only permits the plaintiff ten days in which to reply to any 
“set-off or counterclaim” included in the answer. Inasmuch as the 
defendant originally has twenty days in which to file its answer, 
it would seem obvious that, had the Supreme Court intended to 
allow the defendant to bring suit in its answer on a subject-matter 
entirely foreign to that arising out of the original proceeding, it 
would have given the plaintiff the same time to “reply” as it did 
the defendant. There are a number of reported and unreported 
- decisions which follow, augment and support the ruling of Judge 
Dodge.” 

There are also some cases which do not directly decide the point, 
but tend to support the reasoning in the above cases and have a 
more or less pertinent bearing on the subject-matter.” 

One of the leading cases holding that the defendant may set up 
in his answer “any independent cause of action” regardless of its 
relation to the original suit,* had to do with a counterclaim set up 
in an answer in a patent infringement suit, in which the plaintiff 
was charged with having circulated false statements about the 


*1 Federal Equity Rule 31. 

2 Judge Hazel (N. Y.) in Williams Patent Crusher & P. Co. ». Kinsey Mfg. Co., 
205 Fed. 375 (1913); Judge ‘Geiger (Wis.) in Adamson ». Shaler, 208 Fed. 566 (1913); 
Judge Carpenter (Ill.) in Kawneer Mfg. Co. v. Hester Mfg. Co. (unreported). 

% Judge Martin (Vt., sitting in Conn.) in Salt’s Textile Mfg. Co. v. Tingue Mfg. 
Co., 208 Fed. 156 (1913); Judge Rellstab (N. J.) in Motion Picture Patents Co. ». 
Edlair Film Co., 208 Fed. 416 (1913). 

% Judge Lectehhe (N. Y.) in Vacuum Cleaner Co. v. Amer. Rotary Valve Co., 208 
Fed. 419 (1913). 
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defendant’s device and had threatened its customers with suits 
which it had no intention of bringing. The learned judge, in 
overruling the motion to strike the so-called counterclaim, says: 


“It is prayed that further interference of this sort with defendant’s 
business be enjoined and that it have damages for any loss already sus- 
tained by the circulation of these statements and threats. This may 
or may not be a good cause of action; it may or may not be susceptible 
of proof; it can hardly be said to arise out of the jtransaction which is 
the subject-matter of the suit. But it does fall within the second cate- 
gory of counterclaims allowable under New Equity Rule 30, since it 
‘might be made the subject of an independent suit in equity against 
the plaintiff.’” 


This case is supplemented by others, one of which* more fully 
states the reasons upon which the court in the Turbine Company 
case, above referred to, evidently based its conclusions. Other 
unreported orders * overruling such motions have been entered 
without any reasons being given for such action. 

Attorneys quite generally, and some of the courts, seem to feel 
that, should the latter line of authorities be adhered to, litigations, 
and particularly those involving complicated legal and mechanical 
matters, would be so cumbersome as to defeat the purpose of the 
rules and in some instances the rights of litigants. 

Perhaps the most radical of all changes in the new rules, and the 
one most strenuously opposed by numerous attorneys prior to its 
adoption, was the provision in Rule 46 that 


“Tn all trials in equity, the testimony of witnesses shall be taken 
orally in open court except as otherwise provided by statute or by 
these rules.” 


the only exceptions to this rule being that for good and excep- 
tional cause the court could permit depositions to be taken before 
an examiner, and that evidence could be taken under the Revised 
Statutes *’ within the time provided by the rules.” 


% Judge Chatfield (N. Y.) in Marconi Wireless Telegraph Co. v. National Electric 
Signaling Co. et al., 206 Fed. 295 (1913). 

% Judge McPherson (Iowa) in Amer. Steel Foundry Co. »v. Bittendorf Co. (un- 
reported). 

7 Revised Statutes, sections 863, 865, 866, 867. 

*8 Federal Equity Rule 54. 
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The rules of some of the district courts ?* adopted under Rule 
79, however, provided that cases should be placed upon the cal- 
endar “‘twenty days after the issue was joined, by the filing of the 
answer, unless an order was filed for the taking of depositions under 
the Supreme Court Rule 47, or affidavits under Supreme Court 
Rule 48, or that notice be given to the clerk for the taking of depo- 
sitions under the Revised Statute,” in either of which cases the 
cause shall not “‘be placed upon the calendar until the expiration 
of the time limited by the Supreme Court.” *° 

Such supplemental District Court rules in a large majority of 
cases place a burden upon the parties to secure an order permitting 
the taking of testimony, for in a large number of cases neither the 
courts nor the attorneys are ready to try the case within so short a 
period. 

There is considerable lack of uniformity among the decisions on 
this Rule 46, as well as the ones relating to testimony in patent and 
trade-mark cases,*! for some of the courts are permitting the evi- 
dence in various cases to be taken before an examiner selected by 
the parties under an order based upon the stipulation between 
counsel, and other courts are insistent that all the evidence of ex- 
pert witnesses, and those residing within one hundred miles of the 
place of trial, be taken in open court. Courts are likewise exer- 
cising a wide discretion as to the admissibility of expert testimony 
under Rule 46, and are excluding the evidence of experts not suffi- 
ciently qualified. There have also been various interpretations as 
to what constitutes “good and exceptional cause” * for departing 
from this general rule of requiring evidence to be taken in open 
court. Some of the more busy courts are interpreting this rule with 
great liberality and allowing the evidence to be taken by deposi- 
tion if the case is to consume considerable time, while in less busy 
districts the judges require that all of the evidence not excepted by 
the rules be taken before them. Most of the orders relating to this 
rule are unreported, although some have appeared, and others will 
undoubtedly be printed in future reports. 


29 Equity Rules of the District Court of the United States, Southern Dist. N. Y., 
effective February 1, 1913 (Rule 1). 

30 Federal Equity Rules 47 and 56. 

31 Federal Equity Rule 48. 3 Federal Equity Rule 47. 

% Judge Ray (N. Y.) in North v. Herrick, 203 Fed. 591 (1913). 
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In the Southern District of New York, a rule * has been adopted, 
which is not generally followed elsewhere, to the effect that an 
assessor may be appointed by the court “upon consent of all par- 
ties” in the trial of a patent cause, ‘‘whenever, in the opinion of the 
court, the cause involves intricate, technical or scientific questions,” 
who ‘“‘shall sit with the judge at the hearing of the evidence and 
shall assist the court in its deliberations upon the cause in such a 
manner as the trial judge may request,” and the opinion of the 
assessor, “‘at the request of the judge, shall be a portion of the 
record on appeal.” 

There are also other rules in the same and other jurisdictions — 
interpreting the general equity rules as to what may be set up in 
affidavits to be filed and similar matters. 

The main difficulty to the practitioner, under the new rules, is 
in ascertaining the practice adopted in the various districts, for the 
reason that but few of the orders made relative to these rules are 
reported, and only local counsel, who are actively and constantly 
in touch with the federal court procedure, can be well informed 
concerning the way in which a particular case has to be 
handled. 

In most instances, there is the necessity of employing local counsel 
thoroughly acquainted with the federal court practice in the 
particular district where he resides, which adds considerably to 
the expense of many litigations. In some very busy jurisdictions, 
where the evidence is taken entirely before the courts, the day 
of final hearing is being postponed indefinitely, and this can 
only be remedied by providing for the appointment of additional 
judges where needed. 

The Supreme Court, in enacting rules relative to the production 
and preparation of records on appeal, has provided that the evi- 
dence taken in a cause “shall not be set forth in full, but shall be 
stated in simple and condensed form,” and has also provided as 
to the manner in which the record shall be thus reduced and pen- 
alties for infraction of this rule® by attorneys and parties. In a 
great many cases, however, where the complete evidence has been 
printed below, both the trial court and the Court of Appeals have 


4 Equity Rules of the District Court of the United States, Southern Dist. of N. Y., 
effective Feb. 1, 1913 (Rule 6). 
% Federal Equity Rules 75, 76 and 77. 
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under the Act of Congress of February 13, 1911, consented to the 
filing of the record as used below, as the Transcript on Appeal, and 
have thereby complied with the spirit of the rules in saving the 
expense of transcribing and reprinting of the District Court 
record for the Appellate Court. 

In some cases the courts of appeals have dealt summarily with 
counsel who have failed to reduce the record to proper proportions, 
by taxing the costs of reducing the record to them personally. 

In one instance plaintifi’s counsel, in a patent case, had caused to 
be bound in the appeal record a large number of patents taken out 
by the patentees of the patent sued on, simply to show that he was 
a prolific inventor, and the court, upon discovering this, ordered 
the record to be dismembered, all of the patents set up by the 
plaintiff except the one in suit to be physically removed from the 
record, and the record re-bound at the expense of the solicitor. This 
secured a reduction of the record to the extent of over three 
hundred pages. 

To some courts, and a great many attorneys, the advantages of the 
reduction of the record on appeal by abstracting are not apparent, 
for evidence appearing in narrative form has an entirely different 
probative force than when appearing in the proper setting of ques- 
tion and answer with the objections noted, and may cause the 
Appellate Court to reach an entirely different conclusion than if it 
had examined the record in the question and answer form. The 
expense is oftentimes much increased by this procedure, as the 
abstracts are being contested in many cases. The way that the 
courts of appeals are treating this rule, however, makes it less 
objectionable than those opposed to its terms anticipated. 

On the whole, it may be fairly said that the influence of the new 
rules is toward getting the old causes on the calendars cleaned up, 
disposing of all inactive cases and actually trying those which have 
been filed since the rules went into effect. 

The Supreme Court has brought about the general result of 
speeding equity causes and lessening the expense of the trial of 
these cases by the new rules; its interpretation of the statutes 
which it has passed upon has also greatly eliminated the expense of 
preparing appellate records, and thus to some extent further 


% Rainey v. Grace & Co., 231 U. S. 703, 34 Sup. Ct. 242 (1914). 
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removed one of the most useless and unjustifiable costs in federal 
equity procedure. 

The Supreme Court has likewise done everything in its power 
to clear its own docket of pending cases. Current reports show 
that instead of waiting for approximately three years before hear- 
ing a case pending before it, a hearing may be now had in about a 
year after the appeal is perfected. 

Such action on the part of the Supreme Court itself is in many 
instances doing quite as much to stimulate prompt action in the 
disposition of equity causes as the rules promulgated by it. 


Wallace R. Lane. 


Curcaco, ILL. 
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IRREVOCABLE OFFERS. 
I. 


[’ is elementary that an offer not under seal and without con- 
sideration may be revoked at any moment prior to its ac- 
ceptance, even though a stated time is given for deliberation, 
for in the Common Law this giving of time is viewed as at most a 
promise to keep the offer open, which, being without consideration, 
is not binding. It has recently been reasserted that even an offer 
in terms to remain open a stated time, given under seal or for con- 
sideration, may in all cases be revoked before the time expires 
so as to render a subsequent acceptance ineffectual though given 
within the time allowed.! 

Suppose an offer is made to sell land for $10,000, and in con- 
sideration of $50 paid by the offeree the offerer agrees to keep 
the offer open for ten days. It is asserted that if the offerer com- 
_municates a revocation on the third day, for instance, an accept- 
ance thereafter, though within the ten days, will not create a 
contract to buy and sell the land. It is admitted, of course, that 
the revocation exposes the offerer to an action for damages for 
the breach of his contract to keep the offer open. The contention 
is that, while the contracted obligation to keep the offer open is 
wrongfully broken and the wrongdoer is liable in damages, the 
wrong is effectual to revoke the offer. This smacks of the ex- 
ploded notion that a promissor has an alternative “right” either 
to perform his promise or to pay damages for his non-performance,? 


1 Ashley, The Law of Contracts (1911), pp. 25-27. 

? This fallacy is a very catching one and at first blush seems a sound geneializa- 
tion from the fact that ordinarily only damages can be recovered for a breach of 
contract. It was relied upon in Lattimore v. Harsen, 14 Johns. (N. Y.) 330 (1817) for 
a result since repudiated [see also Munroe 2. Perkins, 9 Pick. (Mass.) 298 (1830)] 
and was unfortunately given currency in The Common Law, p. 301, by Justice Holmes, 
whose statement, says Pollock, “can only be regarded as a brilliant paradox.” Pol- 
lock on Contracts, 3d Am. ed., p. 202 n. (g). The law regards damages assessed 
against the defendant as compensation for the wrong he has done, and not as the 
performance of an alternative “right.” Decrees for specific performance and nega- 
tive injunctions show that a promisor has no such alternative. That a decree for 
specific performance does not get the thing done at the time promised and is really 
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but Professor Ashley puts the proposition in this form: An 
irrevocable offer ‘‘is contrary to the legal conception of an offer,” * 
following Langdell, who said: ‘An offer . . . which the party 
making it has no power to revoke is a legal impossibility.” * True, 
the latter did partly rest this dogmatic statement on the further 
assertion that “A contract incapable of being broken is also a 
legal impossibility,” but the reason, at bottom, assigned by both 
authors is that no meeting of the minds results from an acceptance 
given after the offerer has signified his change of mind, even 
though by so signifying he has broken his agreement. 

The error here is not a reversion to the notion that mutual 
assent necessary to the formation of a legal agreement means actual 
concordance of the inner thought or unrevealed intentions. All 
accept the figurative language that it is sufficient that a meeting 
of the minds appears in the expressions of the parties; that the law 
does not go behind the expressed intentions. Familiar examples 
are: (1) Where a change of mind is manifested by the offerer 
but not communicated to the offeree before the acceptance; here 
if the acceptance is within the time limit, express or implied, of 
the offer, even though there was no contract to keep it open, 
a contract arises. (2) So also if an offerer says what he does not 
mean, in terms and under circumstances that do not apprise the 
offeree of the discrepancy between intention and expression, a 
contract comprising the terms as expressed results from an ac- 
ceptance. The offerer must stand by what he said, and cannot 
insist upon what he meant, no matter how clearly he can prove 
the latter. The error consists in overlooking the fact that the 
law may regard the wrongful revocation as unexpressed. If the. 
law is that the wrongful revocation is entirely negligible and to be 


a lame specific reparation, illustrates a common defect of remedial justice. That 
a negative injunction commands the defendant merely not to sing for any other 
employer and does not affirmatively order the defendant to sing for the plaintiff, is also 
a confession of the inadequacy of remedial machinery. For similar reasons society 
regards compensatory damages as the best practical remedy for the wrongful breaking 
of ordinary contracts. No one finds fault with Pollock’s definition of a contract as a 
promise which the law will enforce. The sanction is imperfect. Nevertheless the sub- 
stantive law regards one who has contracted to do something as bound to do it. More- 
over the remedy is not always faulty; see, for instance, Manchester Ship Canal Co. 
v. Manchester Race Course Co., [1901] 2 Ch. Div. 37, referred to infra, p. 647. 

8 Ashley, The Law of Contracts (1911), p. 26. 

* Summary of Contracts, § 178. 
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left out of account, the only operative expressions are the offer and 
the acceptance, manifesting mutual assent. 

This is the sole question, does the law regard a wrongful revo- 
cation negligible? If, in breach of a contracted obligation to keep 
an offer open, the offerer attempts to revoke, may the “‘revoca- 
tion” be treated by the offeree as unexpressed? 

Why should mere words of revocation under such circumstances 
be given legal effect? The attempted revocation is not one of those 
faits accomplis which has altered the relations of the parties as a 
matter of fact and which courts may not ignore. If a de facto 
officer does an act affecting the rights of individuals the law may 
well give effect to the act, though the actor had no legal right to 
do it. So as to torts of a corporation committed in an wlira vires 
enterprise, the law may well say that they are the acts of the cor- 
poration, though done without right. In general, acts done beyond 
legal right when they have produced effects in fact must also pro- 
duce legal consequence, but solely for the purpose of doing justice 
to the person injuriously affected, and in his behalf only. But 
why should mere words, wrongfully uttered, which produce no 
physical, material or actual effect be given legal effect and given 
that effect contrary to the desires and insistence of him who 
might be injured thereby and to effectuate the wrongful purpose 
of the utterer? Every one admits that a promise on a considera- 
tion to keep an offer open creates a contractual duty to keep it 
open; and that a revocation of such an offer would be wrong if 
legally operative at all. The question here, however, is not the 
bald one — why should he profit by his own wrong, for the admitted 
action for damages is a theoretical compensation for that; but the 
query is, why should any legal effect whatever be given to the 
words of revocation if the person to whom you have promised not 
to address them sees fit to ignore them? 

If no satisfactory answer can be given to this question the sup- 
posed theoretical objection to irrevocable offer falls to the ground, 
and the result reached by the courts is sound in principle. 

The cases are neither few nor in conflict. They are uniform to 
the effect that an offer under seal, where seals have not lost their 
efficacy, or for a consideration, is irrevocable. 


5 O’Brien v. Boland, 166 Mass. 481, 44 N. E. 602 (1896); Seyferth ». Groves & S. R. 
R. Co., 217 Ill. 483, 75 N. E. 522 (1905); Souffrain ». McDonald, 27 Ind. 269 (1866); 


\ 
\ 
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In several of these cases ® striking illustration is given of the 
theory that the attempt at wrongful revocation is entirely negli- 
gible, for in them specific performance is decreed of the contract 
created by acceptance given after a “revocation” had been com- 
municated. 

It has also been held that an offeree of land may enjoin a proposed 
sale to another, the offerer having contracted to keep the offer 
open, on the ground, not that the offeree had an interest in the 
land (being merely an offeree he could not have), but because the 
contract to keep the offer open implied a negative promise not to 
sell the land to another within the time given.’ 

The injunction in this instance is more nearly equivalent to an 
affirmative order to the defendant to perform his promise than 
negative injunctions ordinarily are; the usual futility and impolicy 
of attempting governmental coercion of acts of personal service 
are not involved. In the cases referred to in the preceding para- 
graph, there is in effect a double specific performance; for, before 
decreeing specific performance of the ultimate contract, the courts, 
first, in holding the “‘revocation”’ ineffectual to prevent acceptance, 
hold the offerer specifically to his promise to keep the offer open. 


Solomon Mier Co. v. Hadden, 148 Mich. 488, 111 N. W. 1040 (1907); Marsh ». Lott, 
8 Cal. App. 384, 97 Pac. 163 (1908); Tibbs v. Zirkle, 55 W. Va. 49, 46 S. E. 
7o1 (1904); Rease v. Kittle, 56 W. Va. 269, 49 S. E. 150 (1904); Bradford »v. Foster, 
87 Tenn. 4, 9 S. W. 195 (1888); Watkins v. Robertson, 105 Va. 269, 54 S. E. 33 (1906); 
McMillan v. Ames, 33 Minn. 257,22 N. W. 612 (1885); Smith v. Cauthen, 98 Miss. 746, 
54 So. 844 (1911); Mueller v. Nortmann, 116 Wis. 468, 93 N. W. 538 (1903), holding 
death of offerer, where for a consideration he has agreed to keep the offer open, does 
not revoke the offer. And see Adams v. Peabody Coal Co., 230 Ill. 469, 82 N. E. 
645 (1907). 

The doctrine of the above decisions has been recognized by dicta in numerous cases, 
especially deliberate in the following: Weaver v. Burr, 31 W. Va. 736, 755, 8 S. E. 
743, 754 (1888); Linn v. McLean, 80 Ala. 360, 4 So. 777 (1888); Couch »v. McCoy, 
138 Fed. 696 (1905); Mansfield ». Hodgdon, 147 Mass. 304, 17 N. E. 544 (1888); 
Cummins v. Beavers,103 Va. 230, 48 S. E. 891 (1904); Willard v. Tayloe, 8 Wall. (U. S.) 
557 (1869); Johnston v. Trippe, 33 Fed. 530 (1887); Peterson v. Chase, 115 Wis. 239, 
ot N. W. 687 (1902); Frank v. Stratford-Handcock, 13 Wyo. 37, 77 Pac. 134 (1904); 
Black v. Maddox, 104 Ga. 157, 30 S. E. 723 (1898); Ross v. Parks, 93 Ala. 153, 8 So. 368 
(1890); Murphy Thompson Co. v. Addington, 31 Ky. L. Rep. 176; ror S. W. 964 (1907); 
Barnes v. Hustead, 219 Pa. 287, 68 Atl. 839 (1908). 

6 Souffrain ». McDonald, supra; O’Brien v. Boland, supra; Seyferth v. Groves & 
S. R. R. Co., supra; Solomon Mier Co. v. Hadden, supra; Marsh v. Lott, supra; Couch 
v. McCoy, 138 Fed. 696 (semble); and see McMillan v. Ames, supra. 

7 Manchester Ship Canal Co. v. Manchester Race Course Co., [1901] 2 Ch. Div. 37. 
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That the doctrine of irrevocable offers gives an illustration of spe- 
cific enforcement that effectually gets the thing done as promised 
is no reproach to it. Remedial machinery need not always be 
inadequate.® 

Professor Ashley says: 


“Promises to convey property upon condition have been confused 
with contracts to keep an offer open, but they are very different. We 
have many instances of such conditional contracts, but contracts to 
continue an offer are not numerous. 

“The courts frequently use language which would lead to the belief 
that the contract they are considering is to keep an offer open, but an 
examination of the facts will generally show a conditional promise to 
sell.” ® 


It is quite true that a promise under seal or for a consideration to 
sell property subject to a condition to be performed by the promisee 
is to be distinguished from an offer to sell supplemented by a con- 
tract to keep the offer open, but it seems to be incorrect to say 
that the latter sort of undertaking is comparatively rare. If the 
common form of option contracts bears analysis as a conditional 
promise to sell, the doctrine of irrevocable offers would not apply. 
There would be a binding promise to sell enforceable upon the per- 
formance of the condition. It is to be noted that such a binding 
conditional promise to sell would be a unilateral contract, since 
if we assume a counter-promise to buy we pass from our hypo- 
thetical case of an option contract. Professor Langdell truly 
said: 


“There is no doubt that A. may make a binding promise to sell cer- 
tain property to B. on certain terms, while B. is left perfectly free to 
buy the property or not; and such a promise will, in most respects, con- 
fer the same right upon B. as if he had made a counter-promise to buy. 
But such a case... is not an offer contemplating a bilateral con- 
tract, but it is a complete unilateral contract.” 


A.’s liability to convey is merely dependent upon the perform- 
ance by B. of the designated condition, which he is free to per- 


8 See note 2, ante. ® Ashley, The Law of Contracts (1911), p. 26. 
10 Summary of Contracts, § 179. The word “binding” is italicized by the present 
writer. 
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form or not. In order to apply this construction to the ordinary 
option contract it must appear that the money paid down is under- 
stood as the consideration for the promise to sell, and that the 
notification, within the time given, of the promisee’s willingness to 
take the property is merely a condition or one of the conditions to 
the promisor’s liability to perform. Where, however, the sum 
paid down is small, particularly when it is not an advance upon 
the purchase price, as it will ordinarily not be where there is no 
counter-promise to buy, the true construction is that it is given 
not as the consideration of the promise to sell but as the considera- 
tion for granting time to deliberate. The same distinction applies 
as to the purpose of affixing a seal to such a proposal. 
Consequently it seems that the courts are right in assuming 
that an offer to sell within a stated time, made under seal or for a 
consideration, should ordinarily be construed as (1) an offer to sell, 
and (2) a contract to keep the offer open. Before the consideration 
is paid there are two offers. Thus if A. says to B.: “In considera- 
tion of your paying me $50, I agree to sell you my land within 
ten days for $10,000.” Here is an offer to sell the land (the prin- 
cipal offer) and an accessory offer to keep the principal offer open 
for ten days. If B. accepts the accessory offer by paying the $50, 
an accessory contract arises to keep the principal offer open.” 
It may be noted that in all of the cases cited above ” the subject- 
matter of the offer was such that equity will specifically enforce 
a contract relating to it. Nevertheless it will be found that in 
none of them is it suggested that the irrevocability of “‘paid-for” 
offers * is confined to offers of such subject-matter. And while 
the writer has discovered very few cases involving subject-matter 
of such a nature that equity would not specifically enforce a con- 
tract relating to it, in which irrevocability of “paid-for” offers is 


11 This is the construction usually adopted by the courts. Of all the cases cited 
supra, in note 5, only O’Brien v. Boland and McMillan v. Ames consider the other con- 
struction. 

22 Tn notes 5, 6 and 7. 

8 This expression “‘paid-for”’ offer is used in the remainder of this essay as a brief 
though faulty equivalent of “an offer under seal, where seals retain their common 
law force, or one for which a consideration has'been given.”” The word “option” is 
ambiguous as to whether it is “paid-for” or not; and “option-contract” has some- 
times led to confusing the “paid-for” offer with the ultimate or principal contract 
created by acceptance of the principal offer. 
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either held or stated," it seems that, so far as irrevocability is con- 
cerned, no sound distinction can be made with reference to the 
subject-matter of the offer. The alleged objection that to hold 
any offer irrevocable involves the making of a contract without a 
meeting of the minds is the same regardless of the subject-matter. 
If the law disregards this objection in the one case it should do so 
in the other, and we may accept the proposition as broadly and 
flatly laid down in the cases that a “paid-for” offer cannot be 
revoked. 

Only one possible exception to this broad statement has occurred 
to the writer, and this is a very narrow class of ‘‘paid-for”’ offers, 
a wrongful revocation of which would be operative to prevent ac- 
ceptance because an acceptance would enhance the injury caused 
the offeree by the offerer’s breach, and needlessly increase the 
damages to be recovered. It seems that this will be true in some 
cases where the “paid-for” offer contemplates the making of a 
unilateral contract; that is, where the acceptance is not a counter- 
promise express or implied, but the doing of an act. Offers con- 
templating unilateral contracts are relatively rare; public offers 
of reward for the detection or arrest of criminals or for the return of 
lost property are examples of the most common use of such offers. 
An instance in which such an offer has been made under seal has 
probably never been heard of, and the express giving of a consider- 
ation for such an offer must be very rare. 

It is believed by the writer, however, that there is an implied 
contract supported by ample consideration to keep such offers 
open in more cases than is commonly supposed, a point to be 
elaborated in the second division of this essay. The making of 
such an offer under seal or for consideration is entirely permissible, 
and the relation to it of the doctrine in hand will have at least 
some theoretical significance. 

Suppose A. makes an offer, under seal or for a consideration, to 
B. of $1,000 for the drilling of a well 1000 feet deep on A.’s land, 
the offer making it plain that the acceptance called for is not a 


14 Simpson & Harper v. Sanders & Jenkins, 130 Ga. 265, 60 S. E. 541 (1908) (option 
to purchase shingles to be manufactured) (semble); Walker v. Bamberger, 17 Utah, 
230, 54 Pac. 108 (1898) (paid-for offer to sell an option to purchase shares of mining 
stock; option on an option); and see Dambmann Bros. v. Lorentz, 70 Md. 380, 17 Atl. 


389 (1889). 
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promise either express or implied, but the doing of the work itself, 
and in terms the offer is to be open for 60 days. If after 30 days, the 
work being not begun or only partly done and the offer therefore 
not yet accepted, A. notifies B. that he does not want the work 
done, this attempted revocation should be construed as a repudia- 
tion of A.’s contracted obligation to keep the offer open. The 
doctrine of Clark v. Marsiglia ® is applicable. B. must heed this 
repudiation and stop work. A.’s liability in this case is only for 
the damage caused by the breach of his contract to allow B. 60 
days for acceptance. Since finishing the work is the only mode 
of accepting the principal offer, and the rule against enhancement 
of damages prevents B.’s going on, we have an example where a 
revocation is effectual to cut off acceptance. This exception is 
entirely due to the rule in the law of damages that the plaintiff 
may not charge the defendant with consequential damages which 
the plaintiff might have avoided if he had acted reasonably. 

“Tn all such cases the just claims of the party employed are 
satisfied when he is fully recompensed for his part performance 
and indemnified for his loss in respect of the part left unexecuted.”’ ® 
As Professor Williston says: “If a man engages to have work done, 
and afterwards repudiates his contract before the work has been 
begun or when it has been only partially done, it is inflicting dam- 
age on the defendant without benefit to the plaintiff to allow 
the latter to insist upon proceeding with the contract.”?” 

The discussions of this rule requiring a repudiation to be heeded 
where ignoring it would needlessly enhance damages have been con- 
fined to problems in the performance of bilateral contracts, but it 
is evident that it equally applies in the narrow class of cases here 
suggested, of ‘“‘paid-for” offers contemplating acceptance by 
some performance, though it may be that there are exceptions, 
even in this exceptional class, where ignoring the revocation and 
accepting by completing the performance will not needlessly 
enhance damages, to which the general rule will be applicable 
that a wrongful revocation is entirely negligible. 


% 1 Denio (N. Y.) 317 (1845). 

See Professor Williston’s discussion in his edition of Wald’s Pollock on Contracts, 
pp. 348-350; Sedgwick on Damages, 9 ed., § 636 ff. 

16 This is the oft-quoted statement by the court in Clark v. Marsiglia, supra. 

17 Williston’s Wald’s Pollock on Contracts, p. 349. 
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It may be repeated that the rule requiring a repudiation to be 
heeded is never applicable where disregarding it would not need- 
lessly enhance damages.!* It is for this reason that it does not 
apply to a ‘“‘revocation” of “‘paid-for” offers contemplating the 
making of bilateral contracts. Consequently in all the cases re- 
ferred to above '® of “‘paid-for” offers to buy or sell property, which 
contemplate acceptance by a counter-promise to sell or buy, the 
courts properly take no note of the doctrine. Where the accept- 
ance of the “‘paid-for” offer is merely a promise, it is clear that 
acceptance will not enhance damages. 

If any doubt be entertained, it will be dispelled by a momentary 
consideration of the nature of the right to damages and the meas- 
ure of damages for the repudiation of an obligation to keep an 
offer open. For some purposes, for instance in taxation,” it might 
be necessary to regard the “‘paid-for” offeree’s option as a property 
right and to estimate its value as a mere right to accept or reject, 
and this may need to be done at a time when he has not exercised 
his option and while it is still entirely speculative whether he will 
accept or not. This value in many cases is extremely difficult 
of ascertainment, for it is not every option that has a market value. 
Should any court apply this principle in measuring the damages 
for a repudiation of a “‘paid-for” offer, it would have to regard 
the repudiation as destroying the option-holder’s property right; 
but this view would scarcely lead to practical results. A better 
rule may be borrowed by analogy from cases holding that the 
damages for a breach of a contract to make a contract are the 
profits that would have resulted from the second contract had it 
been concluded.” 

Consequently whether after repudiation the offeree brings an 
action as for a breach of the contract to keep the offer open, or 
accepts the offer and sues as for a breach of the principal contract, 
the measure of damages will be the same. Accordingly he is 
free to take the latter course, that is, where the resultant con- 


18 2 Sedgwick on Damages, 9 ed., § 636 c; Williston’s Wald’s Pollock on Contracts, 
P. 350. 

19 Foot-notes 5, 6, 7 and 14. 

20 Not as a tunable credit of the offerer, but as the property of the offeree. Cf. 
cases cited in 34 L. R. A. (N. S.) 1221. 


21 Sedgwick on Damages, 9 ed., § 622 c. 
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tract is bilateral. It is not contended that, having accepted and 
brought the principal contract into existence, he has a right in 
all cases to go ahead with performance on his side and hold the 
other to full performance or the contract price; this will depend 
entirely upon the nature of the principal contract. If that ultimate 
contract is of the class to which the doctrine of Clark v. Marsiglia 
applies, the fact that the repudiation was announced before the 
contract was created seems immaterial, because the innocent 
party knows before he begins his performance that the other 
party has renounced. 

Though the offeree, where the “paid-for” offer contemplates 
a bilateral contract, may accept after a repudiation, the question 
may arise whether he must do so as a prerequisite to bringing an 
action for damages. It is assumed above that he need not. That he 
must do so before suing for specific performance of the principal 
contract is quite clear. Logically the same is true if he sues for 
damages as for a breach of the principal contract. If, however, he 
sues as for a breach of the defendant’s promise to keep the offer 
open, the gist of the action is the repudiation of that promise and 
the measure of damages is the profits that would have been gained 
from the prospective contract. The defendant may show that 
there would have been no profit, but it would not lie in his mouth 
to say that the plaintiff had not accepted the offer and entitled 
_himself to a profit, if there would have been any, for the ready 
answer is that defendant’s repudiation dispensed with acceptance 
by rendering it vain,” for in this litigation acceptance figures only 
as a condition to the defendant’s liability for the profits, the 
suit not being on the ultimate contract. If the suit were for 
breach of the latter contract, acceptance would appear in another 
light, v/z., as an essential element to the formation of the contract 
sued on. 

This principle that the defendant’s wrongful revocation dispenses 
with acceptance of the principal offer as a condition precedent to 
his liability for breach of the contract to keep the offer open is 
obvious in the cases just discussed, of “paid-for” offers contem- 
plating unilateral contracts where the rule against enhancement 
prevents the offeree from completing performance, for since he 


% But see Abbott v. ’76 Land & Water Co., 53 Pac. 445 (Sup. Ct. Cal., 1898). 
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cannot complete he cannot accept, completion being acceptance. 
Acceptance is certainly dispensed with. 

Summing up: An offer under seal, where seals have not lost 
their efficacy, or for consideration, may be regarded as a principal 
offer and a contract to keep that offer open for the express or 
implied time given. Such an offer cannot be revoked. That is, 
the principle that an ordinary offer is revocable at any time before 
acceptance is entirely inapplicable. An attempt to recall or re- 
nounce the offer can be nothing more than a repudiation of the 
contracted duty to keep the offer open. If the offer contemplates 
a bilateral contract the offeree may ignore the repudiation and 
accept the offer. When he has so accepted he has whatever form 
of remedy would have been available to him in case of a breach of 
the ultimate contract. If the nature of that contract permits he 
may sue in equity for specific performance. In any case he has an 
action for damages as for a breach of the ultimate contract with- 
out putting the defendant further in default, unless in a juris- 
diction where his acceptance might be construed as “‘keeping the 
contract alive for the benefit of the other party.” 

Even without accepting, it seems that a plaintiff who is content 
with damages has an equally fruitful action based upon the re- 
pudiation of the contract to keep the offer open. Acceptance, 
however, is logically a prerequisite to suit as for breach of the 
ultimate contract, either for specific performance or damages. 

But, excepting extraordinary cases, if the ‘‘paid-for” offer con- 
templates a unilateral contract, the rule against needless enhance- 
ment of damages requires the offeree to heed the repudiation 
and his only remedy in such case is an action for damages for 
the repudiation of the contract to keep the offer open. 


II. 


OFFERS CONTEMPLATING UNILATERAL CONTRACTS. 


Where an offer contemplates a unilateral contract, that is, where 
it is made in terms that call for acceptance not by a promise either 
express or implied but by the doing of an act or a series of acts, 


% See the rules as to repudiation formulated in the English and Illinois cases, as 
discussed by Professor Williston in his edition of Wald’s Pollock on Contracts, pp. 


348-350. 
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to admit that the offer may be withdrawn of right after the act 
is begun, or the series of acts is partly done, would work a hardship 
on the offeree in many cases. It has generally been supposed, 
however, that in all such cases the offerer merely exercises a legal 
right in revoking and that consequently the offeree is without 
a remedy, unless it be a quasi-contractual one, which is doubtful 
in any case, and at most would exist only if the circumstances 
were such that the partial performance “enriched” the offeree. 
It is to be assumed that the offer is not under seal, and no consider- 
ation is expressly given to keep it open. If it should be found 
that a promise for a consideration, to keep such an offer open, is 
inferentially involved in such a proposal the principles of irrevo- 
cable offers would apply and the hardship would not exist. It 
is the purpose of thé following discussion to ascertain whether 
such implied contract is made in such cases. But first the prob- 
lem and its supposed difficulties should be set forth. ~ 

In Biggers v. Owen ™ a reward had been offered for “delivery 
(of the person who had committed a designated crime) to the 
sheriff, . . . with evidence to convict.” The plaintiff delivered 
a woman to the sheriff. On trial before a committing magistrate 
the woman was discharged for want of sufficient evidence. The 
offer was then withdrawn. Subsequently the woman was indicted 
and convicted of the crime upon evidence furnished by the plain- 
tiff. In an action to recover the reward, the Georgia court held 
that the plaintiff was not entitled to recover. The only reason 
for the decision is thus expressed: ‘‘An offer of reward is nothing 
more than a proposition; it is an offer to the public; and until 
someone complies with the terms or conditions of that offer, it 
may be withdrawn.” The inference from the opinion is sound 
that there is no acceptance of such an offer until the acts called 
for are completed, but was the court right in its assumption that 
it was dealing with an ordinary revocable offer? 

Opposed to Biggers v. Owen, on the latter point, is the opinion 
of Preston, J., in the Supreme Court of Louisiana. A reward was 
offered for the conviction of an incendiary, and plaintiffs, suing 
for the reward, had procured an arrest and were ready with evi- 
dence to convict; but the offer was withdrawn before conviction 


%* 79 Ga. 658, 5 S. E. 193 (1887). 
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and even before the evidence was given at the trial. Justice 
Preston, dissenting from an opinion in which the majority disposed 
of the case upon other grounds, said: ‘‘The prosecution having 
been commenced, at the instance of the plaintiffs, they acquired 
an inchoate right to the reward, which the defendants could not 
afterward defeat.” * 

Professor Williston has thus stated the problem: 


“One of the most troublesome questions in regard to revocation 
relates to the right of an offerer to revoke an offer to make a unilateral 
contract after the consideration has been partly performed but before 
it has been completely performed. On principle it is hard to see why the 
offerer may not thus revoke his offer. He cannot be said to have al- 
ready contracted, because by the terms of his offer he was only to be 
bound if something was done, and it has not as yet been done, though 
it has been begun. Moreover, it may never be done, for the promisee 
has made no promise to complete the act, and may cease performance 
at his pleasure. To deny the offerer the right to revoke is, therefore, 
in effect to hold the promise of one contracting party binding, though 
the other party is neither bound to perform nor has actually performed 
the requested consideration. The practical hardship of allowing revo- 
cation under such circumstances is all that can make the decision of 

| the question doubtful. The only reference to the matter in the English 
‘| books is in Offord v. Davies, 12 C. B. n. s. 748 (1862), where in the course 
| of the argument Williams, J., asked: ‘suppose I guarantee the price of 
a carriage to be built for a third party who, before the carriage is finished, 
and consequently before I am bound to pay for it, becomes insolvent, 
may I recall my guaranty?’ The counsel replied: ‘Not after the coach 
builder has commenced the carriage,’ and Earle, C. J., added: ‘before 
it ripens into a contract, either party may withdraw, and so put an end 
to the matter. But the moment the coach builder has prepared the 
materials he would probably be found by the jury to have contracted.’ 
A somewhat similar suggestion is made by the Illinois Supreme Court 
in Plumb v. Campbell, 129 Ill. ror, 107, 18 N. E. 790 (1888): Appellant 
(the offerer) could be bound in three ways: ‘First, by appellee engaging 
within a reasonable time to perform the contract on his part; second, 
by beginning such performance in a way which would bind him to com- 
plete it, and third, by actual performance.’ See also Blumenthal 2. 
Goodall, 89 Cal. 251, 26 Pac. g06 (1891); Los Angeles Traction Co. v. 


25 Cornelson v. Sun Mutual Insurance Co., 7 La. Ann. 345, 347 (1852). This opinion. 
does not rest upon any principle peculiar to Louisiana law. The common-law doc- 
trine of consideration prevails in that State. 
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Wilshire, 135 Cal. 654, 658, 67 Pac. 1086 (1902); Society ». Brumfiel, 
102 Ind. 146, 1 N. E. 382 (1885). 

“The difficulty with these solutions of the problem is that they fail 
to take into account the offerer’s right to impose such conditions as/ 
he chooses in his offer. An offer conditional on the performance of an 
act does not become a contract by the doing of anything else, such as 
part performance or giving the offerer a promise to do the act. See 
White v. Corlies, 46 N. Y. 467 (1871). Nor can it be admitted that be- 
ginning performance by one to whom an offer of a unilateral contract 

has been made imports any promise on his part to complete the per- 
formance. The decision in Biggers v. Owen, supra, therefore, seems 
sound, although the result is harsh. In that case it was held that an 
offer of reward might be withdrawn, after the plaintiff had nearly com- 
pleted the performance requested. See also Cook v. Casler, 87 N. Y. 
App. Div. 8, 83 N. Y. Supp. 1045 (1903).” * 


The cases referred to by Professor Williston other than Biggers 
v. Owen are not cited as directly in point. They have been dis- 
cussed at length in an article by Professor Ashley,” who makes a 
tentative suggestion that an equitable estoppel might some- 
times be invoked as a solution of the difficulty. He suggests that 
the manifest injustice done the offeree by a revocation after per- 
formance has begun might be held sufficient ground to estop the 
offerer’s revoking. He pertinently inquires, “Have we too readily 
acquiesced in the idea that an offer must necessarily be revocable 
under all circumstances?” He says, however, “certainly these 
cases do not fall strictly within the equitable doctrine of estoppel 
in pais, as that subject has heretofore been developed, but a doc- 
trine somewhat analogous thereto and depending upon the same 
ideas would seem to be possible, even though there may be some 
more suitable nomenclature.” Stretching the doctrine of estoppel 
beyond the vaguest meaning in which it is now applied will scarcely 
meet with approval. Moreover, Professor Ashley admits that 
his suggestion does not meet the two cases that he puts as most 
typical. | 

Sir Frederick Pollock has taken the problem too lightly.” In 
his last English edition he says: . 


% Wald’s Pollock on Contracts, 3 ed., p. 34, note 39. 

27 23 Harv. L. REv. 159. See also Ashley, The Law of Contracts (1911), pp. 78-88. 

28 He refers to Professor Ashley’s article as “a very ingenious exercise in legal 
sophistry.” 
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“The speculative question has lately been asked at what point of 

time acceptance by an act is complete, and it is suggested that A. may 

i request B. to do something, say to move a piece of furniture, forreward 

| which A. names, that B. may do a substantial part of the work, and A. 

may revoke his offer at any time before the work is complete, leaving 

B. without a remedy, or at least any remedy on a contract. But surely 

the acceptance is complete as soon as B. has made an unequivocal 

beginning of the performance requested, a commencement d’execution, 

to use the term familiar in French law. Whether anything is payable 

before the whole of the work is done depends on the terms express or 

implied of A.’s offer on which B. acts. As a matter of fact A.’s offer will 

almost always be a conditional offer, and will become, on acceptance, a 

promise conditional on the work being done within a reasonable time 

and otherwise competently. Such a conditional promise is still a promise, 
and wholly different from a revocable offer.” 


On just what theory the beginning of performance is an ac- 
ceptance is not explained. Of course if we were discussing a case 
. where the offer expressly called for a counter-promise as an ac- 
i ceptance, or was open to the inference that a counter-promise was 
_ called for, without indicating the mode of expressing the counter- 
promise, the beginning of performance might well be taken as the 
expression, or manifestation, of such promise. In that case we 
would be dealing with an offer contemplating a bilateral contract. 
By hypothesis we are concerned with a case where such an inference 
is excluded, the case of an offer actually contemplating a unilateral 


contract. 
4 In case of doubt the courts interpret an offer as contemplating 
i a bilateral contract. That seems to be what is meant in Offord 


v. Davies, supra, by the remark of Erle, C. J.: “But the moment ~ 
the coach builder has prepared the materials, he would probably 
{ be found by the jury to have contracted.” This, too, is the proc- 
ess of reasoning adopted by Justice Holmes in Martin v. Meles.*° 
} Yet offers contemplating unilateral contracts are in fact made, 
| and the question remains, are such offers ordinarily revocable 
after performance has begun? For though we discard Pollock’s 
idea that beginning performance is acceptance, is there not truth 
in Judge Preston’s suggestion that the commencement of perform- 


| 9 Pollock, Principles of Contract, 8 ed., p. 26. 
i %© 179 Mass. 114, 60 N. E. 397 (1901). 
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ance renders the offer irrevocable? Let us assume a concrete case: 
A. says to B., ‘‘I have had enough of your promises in the past and 
want no promise from you, but if you will put my sugar-house 
machinery in good repair I will pay you $100 for the job, and if 
you will begin immediately I will give you a reasonable time to 
complete the work.” 

Are there not two offers here — one, the principal offer of $100 
for the repair of the machinery; another, or collateral, offer to keep 

_ the principal offer open for a reasonable time if the offeree begins 
work at once? The principal offer contemplates acceptance by 
the act of repairing the machinery, and no contract will result 
from it until the machinery is fully repaired. The collateral offer 
also contemplates a unilateral contract, the acceptance to be 
beginning the work at once. If the work is begun at once there 
is a contract to keep the principal offer open for a reasonable 
time. By beginning immediately the offeree has ‘“paid-for’——~ 
the offer. So if the principal offer had fixed a definite time for com- 
pleting the work, the commencement of the work would be the 
acceptance of, and consideration for, the implied promise to keep 
the principal offer open for the time so fixed in it. 

The offeree is thus protected by a contract to keep the offer 
open. Should the offerer thereafter attempt to withdraw the 
offer, this repudiation of his contractual obligation would give 
the offeree an action for damages, and it may be that in 
exceptional cases the offeree may ignore the repudiation, com- 
plete the performance and hold the offerer to the resulting 
contract. 

The analysis above suggested fully accords with the intentions 
of the parties, as it must in order to be admissible; whether the 
implied contract exists depends wholly upon the intentions of the 
parties. That ordinarily in this sort of dealings such an implied 
contract is contemplated is shown by the fact that by it alone will 
both parties be secured the intended positions. The offerer incurs ~ 
no liability on his principal offer until the work is done, not because 
it is a condition in a contract already made that the doing of the 
work is to precede payment — a bilateral contract could be made 
to serve equally well for that — but because the principal offer, 
viz., to pay for the work, will not ripen into a contract at all until 
the whole work is done: the offerer has only given the offeree an 
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option to reject the principal offer or accept it by completing the 
act or acts called for, within the time limit. 

Thus the suggested analysis nowise interferes with securing to 
the offerer absence from liability except upon punctual and other- 
wise precise performance by the offeree, the principal object in 
mind when an offer contemplating a unilateral contract is made. 
The offerer, as Professor Williston says, can impose such con- 
ditions as he pleases; he may make the time for acceptance im- 
possibly short if that is his whim, or make the task ever so difficult 
in other respects, and no liability beyond what may result from 
a repudiation of the collateral contract can possibly arise unless the 
task is completed within the time and in strict compliance with all 
other conditions. 

On the other hand, the offeree is secured the intended position. 
By commencing the work he is not bound to complete it. The 
principal offer contemplates a unilateral contract. By commencing 
the work the offeree has only accepted the collateral offer and 
paid for the option of accepting or rejecting the principal offer. 
He is secured the very opportunity which in such cases it is nor- 
mally expected he shall have, 7. e., an opportunity to see whether 
he can accomplish the work within the allotted time and entitle 
himself to the contemplated compensation. In short, the analysis 
here suggested does not vary the position of the parties from 
that depicted above in the quotation from Professor Williston, 
with the single exception that the revocation of the offer does not 
leave the offeree devoid of remedy. 

In the case above put, the inference that the principal offer carries 
with it the implied offer to keep the former open if the work is 
begun within a reasonable time is made easy by the explicitness — 
of the language used, but does not the inference come clearly 
in less explicit cases? Take the facts of Biggers v. Owen, an offer 
of reward for delivery to the sheriff with evidence to convict. 
Does not the offerer fairly say that if you produce substantial 
results within a reasonable time, I will give you a further reasonable 
time to complete? In the case of offers made to the public, 7. e., 
to an indeterminate person, if X. alone makes a substantial begin- 
ning the option created would work in his behalf only, and the offer 
could still be withdrawn as to all others. 

The inference is stronger in the sugar-house case because from 
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the beginning of the work the offerer is presumably being enriched. 
The inference of the collateral offer is purely one of fact, however, 
and the existence of a benefit is not a sine qua non. The inference 
can properly be drawn whenever and only when the proposition 
made would reasonably be taken to offer a reasonable or a stated 
time for performance in exchange for the commencement of it 
within a stated or reasonable time. 

Any express or implied reservation of a right to revoke at any 
time will negative the inference of the implied accessory contract. 
If the offer reasonably construed proposes no such contract there 
is no justice in enforcing one against the offerer because some ab- 
normal person has been misguided by it. An offerer is still free 
to impose such terms as he pleases, and he can make an offer con- 
templating a unilateral contract without annexing an option 
to it. The difficulty with the current conception is that it takes 
too harsh a view of the ordinary offerer, attributing to his pro- 
posal a more selfish meaning than it bears when reasonably con- 
strued, and a meaning which comes as a shock to a normal offeree, 
in ordinary cases. 

Suppose a promise of a sum of money is made in consideration 
that the offeree refrain from a bad habit for five years. First the 
court must consider whether the offer contemplates a bilateral 
contract. Was it meant that the offeree should promise, either by 
word or act, binding himself to refrain? If not, the offer contem- 
plates a unilateral contract; that is, that there is to be no contract 
to pay the money until the act called for is done. What act? 
Refraining for the whole period. Was the offeree to get nothing 
if he refrained only two years? Obviously he was to get nothing. 
But does that lead us to the other extreme, that if he does refrain 
for two years and is still refraining, the offer may be withdrawn 
without liability? Surely that was not in the contemplation of 
the parties. As Professor Ashley says, it is a lame thing to tell the 
offeree now that he should have made a bilateral contract. That is 
what the parties did not want. The offerer did not seek to bind the 
offeree, but to leave him free to accept or reject. The offerer, on 
his part, wanted only to be free, until the offeree did what he called 
for, from any contractual obligation to pay the money. On the 
other hand, it was contemplated that the offeree should have 
the opportunity to do it, and thereby create a contract. The 
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fair inference is that an implied proposal was made to keep the 
offer open for the designated time in consideration that the offeree 
commenced to refrain. 

Apart from the above interpretation by which an implied promise 
to keep the offer open is found in some cases, there may be question 
as to the consideration for this promise, but surely not a serious 
one. The finding of the consideration, for keeping the offer open, 
in the act of beginning performance is soundly in accord with the 
doctrine of consideration if the offer reasonably bears the interpre- 
tation above put upon it. Any future act which the offeree is not 
otherwise legally bound to do may be consideration for a promise, 
whatever that act may be, if it is the act called for in exchange for 
the promise, 7. ¢., called for either expressly or inferentially in 
the light of a reasonable construction. 

It has been held that a public notice that an auction is to be 
without reserve is an offer which is capable of acceptance by the 
acts of attending and bidding the highest, and while if the auc- 
tioneer refuses to knock down the goods there is no contract to sell*! 
there is a contract with the auctioneer of which he commits a 
breach by refusing to knock them down.” 

In short, Warlow v. Harrison holds that the announcement of an 
auction sale without reserve is equivalent to a proposal, that if 
you attend the sale and bid the highest, I, the auctioneer, agree 
to accept your offer. That is, the mere acts of attending and 
bidding highest are the acceptance and consideration for the 
auctioneer’s promise. This is true only if the auction notice 
may reasonably be construed to contemplate those acts in that 
light. 

So it has been held that a public announcement of train schedules 
is a promise-offer to run trains at the times scheduled, contem- 
plating as acceptance and consideration the mere act of entering 
the station with intention of becoming a passenger, though no 
ticket has yet been bought. This decision goes further than the 
American case of Sears v. Eastern R. R. Co.,* which holds that the 
purchase of a ticket is an acceptance of an offer to run the train at 


3t Payne v. Cave, 3 Term Rep. 148 (1780). 

® Warlow v. Harrison, 1 E. & E. 295 (1858). 

% Denton v. G. N. Ry. Co., 5 E. & B. 860 (1856). 
™ 14 Allen (Mass.) 433 (1867). 
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the announced time, or at least not to arbitrarily change the time 
of the train.® 

Both Warlow v. Harrison and Denton v. G. N. Ry. Co. have 
been doubted on the ground that the proposals made to the public, 
under consideration in those cases, could not reasonably be con- 
strued as offers contemplating acceptances by the acts which the 
courts held were acceptances.* If the offers did call for those acts 
there could be no doubt of the sufficiency of those acts as consid- 
eration. It is the interpretations that are questionable, because 
they do not seem to square with what persons ordinarily mean by 
such words and conduct; whereas the analysis suggested for the 
situation discussed in this article seems to truly interpret the in- 
tention of the parties. The content of any offer, that is, what is 
actually the offer made, is in legal contemplation the meaning which 
the terms convey or should convey to a reasonable offeree, under 
the circumstances; and it is submitted that ordinarily the person 
to whom an offer contemplating a unilateral contract is made 
understands that if he undertakes the proposed task the pro- 
poser is bound to allow him a reasonable time or the stated time, 
if any, to complete it. 


D. O. McGovney. 
THE TULANE UNIVERSITY OF LOUISIANA. 


% In neither of the last two cases was there a reservation by the company of a 
right to change the time of trains without notice, which is the common practice at the 
present, a practice which strips both of the cases of any practical application to-day. 

% Pollock on Contracts, 3 Am. ed., p. 19. 
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COMPENSATION FOR THE TAKING OF PROPERTY AND THE POLICE 
Power. — The constitutional guaranty against the taking of private 
property without compensation was recently invoked without success 
before the Supreme Court of the United States. A city connected two 
lakes in a park system by a canal with sidewalks on each side, causing 
a railroad whose track ran across the line of the canal to build a bridge. 
Compensation was allowed for the land taken, but not for building and 
maintaining the bridge. Chicago, M. & St. P. Ry. Co. v. City of Minne- 
apolis, 34 Sup. Ct. 400. 

An implied reservation by the state, in incorporating or granting emi- 
nent domain to a railroad, of a right to acquire easements over its right 
of way, would of course relieve the public of making any compensation at 
all, even for the land;! but, when the power of eminent domain is relied on, 
it is at first difficult to see why the public should not pay for the consequen- 
tial damages as well as for the land.? The theory underlying the court’s 
decision is that, when an easement is acquired hy eminent domain, obe- 
dience to the police power imposes on the railroad the duty of provid- 


1 That there is such an implied reservation is somewhat vaguely suggested in some 
cases, but never applied logically. Apparently all that is meant is that the state does 
not bargain away its police power when it incorporates a railroad and gives it the 
right of eminent domain. See Cincinnati, I. & W. Ry. Co. v. Connersville, 218 U. S. 

6, 343, 344- 
“7 See Lewis, EMINENT Domatn, 3 ed., § 686, for a long list of cases supporting the 
proposition that when a part is taken just compensation must be made for the conse- 
quential damages to the remainder. 
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ing for the public safety, which may in some cases require the building 
of a bridge. That a railroad must guard against injuring the public, 
although the conditions involving danger are forced upon it, seems well 
settled; for, in the case of a subsequently opened highway, it must main- 
tain gates, flagmen, cattle guards, bridges at dangerous grade crossings 
and the like, without compensation.‘ 

As far as these readjustments are for the purpose of protecting the 
public from danger, the expense may rightfully be imposed on the rail- 
road. That compensation is not required whenever the deprivation is 
justified under the police power is the commonly accepted statement of 
the rule. But some modern definitions of the police power may lead to 
confusion, since they are broad enough to include the taking of property 
for almost any purpose beneficial to the public as a whole.’ If the police 
power is “but another name for the power of government,” ® and “ex- 
tends to all great public needs,”’ and if compensation be denied whenever 
it is exercised, it is obvious that there is nothing left of the constitutional 
guaranty. But if it is borne in mind that these broad definitions refer 
to the interests of society, which it is the purpose of the police power to 
protect, and that it is only deprivation of property in the exercise of 
protective power which requires no compensation, then the confusion 
caused by the broad definitions is avoided. Whenever the right to 
compensation for property and incidental expense is invoked, the em- 
phasis should be placed on the purpose of the taking. The test is whether 
property is condemned to promote an affirmative public undertaking, 
or, in other words, to confer an added benefit to the public; or whether, 
to prevent harm to an established public interest, a deprivation of prop- 
erty is necessary, either in the form of an imposition of expense, or of the 
actual taking or destruction of property which participates in causing a 
public detriment.® 


3 See same case in the Supreme Court of Minnesota, 115 Minn. 460, 465, 133 N. W. 
169, 

4 New York & N. E. R. R. Co. ». Bristol, 151 U.S. 556; Chicago, B. & Q. R. R. Co. 
v. Chicago, 166 U. S. 226; Chicago, B. & Q. R. R. Co. v. Nebraska, 170 U. S. 57; 
No. Pac. Ry. Co. v. Duluth, 208 U.S. 583; Cincinnati, I. & W. Ry. Co. v. Connersville, 
218 U. S. 336; State ex rel. Minneapolis v. St. P., Minn. & Man. Ry. Co., 98 Minn. 
380, 108 N. W. 261; Lewis, Eminent Doman, 3 ed., § 244. 

_ & “We hold that the police power of a state embraces regulations designed to pro- 

mote the public convenience or the general prosperity, as well as regulations designed 
to promote the public health, the public morals, or the public safety.” Chicago, B. 
& Q. Ry. Co. ». Drainage Commissioners, 200 U. S. 561, 592, 26 Sup. Ct. 341, 349. See 
also Bacon v. Walker, 204 U. S. 311, 317, 27 Sup. Ct. 289, 291; Noble State Bank ». 
Haskell, 219 U. S. 104, 111, 31 Sup. Ct. 186, 188; Mutual Loan Co. v. Martell, 222 
U. S. 225, 233, 32 Sup. Ct. 74, 75. 

6 See Mutual Loan Co. v. Martell, 222 U. S. 225, 233, 32 Sup. Ct. 74, 75. 

7 See Noble State Bank v. Haskell, 219 U. S. 104, 111, 31 Sup. Ct. 186, 188. 

8 See Chicago, B. & Q. Ry. Co. v. Drainage Commissioners, 200 U. S. 561, 592, 
26 Sup. Ct. 341, 340. 

9 See Philadelphia v. Scott, 81 Pa. St. 80, 85; FREUND, PoLicE Power, § 511; 
RANDOLPH, EMINENT Domatn, § 23. 

The familiar governmental power of regulating public-service companies is to be 
distinguished from either the police power or eminent domain. It is an inherent power 
of government similar to, but not the same as, the protective police power, because it 
does more than protect. On the other hand, it is distinguished from the power of 
eminent domain in that it is to be exercised only to further the purposes of the public 
service involved. It is like eminent domain, however, in that a reasonable compen- 
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The principal case presents a difficult question in the application of 
this test. On the one hand, there is the element of protection of the pub- 
lic in the use of its easement, in that the travel on the sidewalks and canal 
is made safer. On the other hand, the very nature of a canal necessitates 
the building of a bridge aside from reasons of public safety.!° The ex- 
pense of an ordinary bridge should be chargeable to the creation of this 
new public right. The railroad theoretically should bear only the added 
expense necessary in making the bridge of such form as will insure against 
danger to the public passing underneath. Because of the difficulty in 
differentiating the two elements involved, the result of the principal 
case may perhaps afford rough justice, but it is submitted a more just and 
scientific result could have been reached by some attempt at differenti- 
ation by expert estimate. In so doing, what seems an inroad on the con- 
stitutional guaranty against the taking of private property without com- 
pensation could have orem avoided. 


RIGHT OF RECOVERY FOR TESTAMENTARY LIBEL. — A testator, leav- 
ing a small bequest to his niece, described her in the will as the illegiti- 
mate child of his brother. A recovery was allowed against the estate 
of the deceased in an action of libel. Harris v. Nashville Trust Co., 162 
S. E. 584 (Tenn.). The court argues that, although the principle actio 
personalis moritur cum persona causes a tort action accruing during the 
life of the wrongdoer to abate, the peculiar fact in the principal case 
that the wrong resulting from the tortious act occurred only after the 
death of the tortfeasor renders the maxim inapplicable.1_ The question 
of the survival or creation of rights after death, as a result of obliga- 
tions incurred or acts done during the life of the deceased, is rendered 
difficult by its historical development. 

Historically the earliest common law seems to have considered that 
death terminated all rights and obligations. Since personal rights and 
their correlative duties could only exist inter partes, after death this 
double relation was impossible; and substitution, as well as assignment 
inter vivos, was thought inconsistent with the personal nature of the 
obligations.? The non-transferability of choses in action to-day is trace- 
able to the same idea.* With the establishment of a right to inherit 
or to acquire property by testamentary disposition, the notion de- 
veloped that an obligee might have rights, arising at death, in the prop- 


sation is always ultimately contemplated, regulation amounting to confiscation being 
unconstitutional. 

10 See dissenting opinion in principal case when in Minnesota Supreme Court. 
Chicago, M. & St. P. Ry. Co. v. City of Minneapolis, 115 Minn. 460, 473, 133 N. W. 
169, 174. 

1 Although the possibility of a tort being committed in the publication to the at- 
testing witnesses during the testator’s life is conceded by the court, the discussion is 
confined to the re-publication in the probate of the will. 

2 See 3 StREET, FOUNDATION oF LEGAL L1aBILity, ch. vi; 2 PoLLock AND Marr- 
LAND, History OF ENGLISH LAw, 2 ed., 258. For discussion of the early idea that all 
property interest ceased at death, see BIGELow, THEORY OF Post-Mortem Disposi- 
TION, 11 Harv. L. Rev. 69; Gross, MEDIEVAL Law oF INTESTACY, 18 Harv. L. Rev. 
120. 

3 See 3 STREET, FOUNDATION OF LEGAL LIABILITY, 62. 
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erty of the deceased, distinct from those merely personal rights which, as 
shown by the foregoing discussion, abated with the death of the obligor.‘ 
Of the obligations existing before death the first to survive were promises 
to pay money where the heirs were specifically named as obligors.® 
Before the end of the thirteenth century, rights of action against an ex- 
ecutor were given to any creditor who had a sealed writing for his debt.® 
A debt, it will be remembered, was formerly thought of as property, 
the lender supposing himself to own a sum of money in the possession 
of the borrower without owning any particular coins.’ The develop- 
ment of the action of assumpsit led to the extension of revival to con- 
tract actions in general, apparently on the ground that the principle 
deducible from the early cases was that, unless the obligor had a right 
to wage his law, no contractual obligations abated at death. The 
original idea of a tort right of action, on the other hand, was connected 
with revenge.’ But in case the suit was in substance for restitution, the 
rights involved were thought of as connected with the property rather 
than with the person of the deceased. By judicial legislation in the end 
of the sixteenth century, tort actions were held to survive where the 
estate had been enriched by accretion from the wrongful taking.!° 
This right was confined by later cases to waiving the tort and suing in 
quasi-contract." At common law replevin did not survive against the 
executors.” 

Apart from early statutes, therefore, the common-law exceptions seem 
confined to cases where a party expressly covenants to bind his heirs, or 
where he incurs an obligation in his life time, the nature of which was 
originally associated with the property, rather than merely with the 
person, of the deceased." 

Analytically the common-law distinction as to survival in favor of 
rights of action founded on contract is illogical.“ As far as the personal 


4 See 3 STREET, FouNDATION oF LEGAL LiaBILItTy, 62 ff. 

5 The original idea seems to have been that one may put an obligation upon the 
heirs and assigns into whose hands his property will eventually devolve. That the 
heirs’ legal liability was early limited to the value of the property inherited suggests 
that the covenant was practically thought of as binding the land itself. 

6 See 2 POLLOCK AND MAITLAND, History oF ENGLIsH Law, 2 ed., 343. 

7 See TERRY, PrINcIPLES oF ANGLO-AMERICAN Law, § 147. 

8 See Ames, History or Assumpsit, 2 Harv. L. REv. 1, 16; Pinchon v. Legate, 9 
Rep. 86; Sanders v. Esterby, Cro. Jac. 417. 

® See WicMoRE, RESPONSIBILITY FOR Tortious Acts: Its History, 7 Harv. L. 
REv. 315; Pottock, Torts, 9 ed., 63 ff. It has even been suggested that the word 
personalis in the maxim was a misreading for poenalis. 

10 Sherrington’s Case, Savile 40; see 3 STREET, FOUNDATION OF LEGAL LIABILITY, 
70; see also opinion of Bowen, L. J., in Finlay v. Chirney, 20 Q. B. D. 494; Pottock, 
Torts, 9 ed., 73, 74; SALMOND, Torts, 2 ed., 66. 

Hambly v. Trott, 1 Cowp. 370; Phillips ». Homfray, 24 Ch. D. 439. 

2 See Pitts ». Hale, 3 Mass. 321; Barnard v. Harrington, 3 Mass. 228; 3 STREET, 
FounDATION OF LEGAL LIABILITY, 222. 

13 The maxim actio personalis moritur cum persona would therefore seem to be a 
re-statement of the old notion that, in the case of obligations incurred during life, death 
of the obligor required positive law to revive them. See LANGDELL, A BRIEF SURVEY 
or Equity JurIspIcTION, 4 Harv. L. REv. go. 

14 The technical nature of the distinction is shown by a modern case-allowing a 
eye to recover for injuries in a contract action, although the right to sue in tort 

abated. Bradshaw v. Lancashire & Yorkshire R. Co., L. R. 10 C. P. 189. 
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character of the obligation is concerned, no substantial difference can 
be found between the right to compensation for the wrongful breach 
of a self-imposed contract duty, and the wrongful breach of a duty im- 
posed by law not to commit a tort. The consequent unfairness of pre- 
ferring a volunteer distributee over an injured party who may have 
been materially impoverished by the tort is obvious. 

The court distinguishes the principal case because the wrongdoer died 
before the plaintiff was injured. The reasoning seems to be that, where 
the deceased may project his personality after death sufficiently to 
commit a post mortem tort, justice requires a corresponding extension 
to make the estate liable. The argument is re-enforced by the fact that 
the estate of the deceased, as administered to-day, partakes of many 
of the features of an entity continuing the personality of the deceased. 
The result, however desirable, seems hard to support on common-law 
principles as historically developed. If no tort is committed till after 
death, there is then no tortfeasor to punish. Since the common law 
conceives of death as extinguishing pre-existing tort liability, a fortiori 
the impossibility of affixing a subsequently arising liability would seem 
to follow. And if the wrong occurred during the tortfeasor’s life, the 
cause of action falls within none of the anomalous common-law excep- 
tions which survive." 


ENJOINING CRIMINAL PROSECUTIONS AGAINST THIRD PARTIES. — 
It is clear that there are certain property interests for harm to which 
the law gives a remedy under some circumstances, while under other 
circumstances no remedy is given for reasons of policy in that it would 
unduly limit general freedom of action. These are surely interests 
recognized as rights by the law and under its protection. For equity 
to give a remedy for infringement of such legal rights would be, there- 
fore, an exercise of concurrent jurisdiction as opposed to exclusive 
jurisdiction where equity protects interests not recognized by the law, 
as for example the interest of a cestui. It is submitted that equity has 
jurisdiction to give a remedy for infringement of such legal rights where 
the law gives no remedy, as well as where the law grants merely an in- 
adequate one, and that it may exercise it if the reasons of policy pre- 
venting a legal remedy would not apply to an equitable one. 

For example, suppose that a life tenant, without impeachment of 
waste, tears down buildings. The law gives no remedy to the remainder- 
man for the injury to his interest, but equity will grant him an injunc- 
tion! Yet the remainderman’s interest is legal, and he has a legal 
right to have it unimpaired. This is shown by the fact that he could 
sue an outsider for a trespass which injured it.2 The truth must be, 


8 See discussion, see SALMOND, Torts, 2 ed., 65. 

16 That the gravamen of the wrong is injury ’to the feelings seems to be considered 
a special ground for the abatement of the cause of action. Thus recovery was denied 
in a suit for breach of promise although the action is closely akin to contract. Finlay 
v. Chirney, 20 Q. B. D. 494. 


1 Vane v. Barnard, 2 Vern. 738; Rolt v. Somerville, 2 Eq. Cas. Abr. 759, pl. 8; Aston 
v. Aston, r Ves. 264. 
2 Shortle ». ‘Tew Haute, etc. R. Co., 131 Ind. 338, 30 N. E. 1084. 
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therefore, that, while the law recognizes the interest, it refuses to pro- 
tect it in the particular circumstance because of some policy peculiar 
to its forum, — in this instance because the law sticks to the form of 
the words “without impeachment of waste,” and refuses to recognize 
that they were inserted merely to protect the life tenant against a for- 
feiture of his estate and not to permit him to injure wantonly the estate 
of another. Another instance of this jurisdiction is where equity 
removes clouds upon title. For in most jurisdictions the ground of 
relief is not that equity is enabling the defendant to defend himself in 
the equitable forum because his legal defense is inadequate. It is 
that equity is affirmatively protecting the jus disponendi of property 
from injuries for which the law affords no remedy whatsoever.* 

An analogous situation existed in a recent case in which, however, 
equity refused to act. Because of threatened criminal prosecutions 
under a statute alleged to be unconstitutional, customers of the plain- 
tiff, a dairy company, were deterred from shipping to it, and the railroad 
was afraid to accept any such shipment. Although the plaintiff had no 
way to test its rights at law, and its business was being destroyed, equity 
refused to enjoin the prosecutions. Milton Dairy Co. v. Great Northern 
R. Co., 144 N. W. 764 (Minn.). Since the plaintiff sought to work out 
his remedy via an injunction against the prosecutions, two questions 
are involved: first, whether equity has jurisdiction, and second, whether 
it will exercise it by enjoining a criminal prosecution.> So far as the 
latter question is concerned, this would seem to be one of the excep- 
tional cases where equity might grant such a remedy, since the question 
is entirely one of law, thus meeting the objection that the parties have 
a right to a jury trial; and irreparable damage to property is threatened 
if equity does not act.6 The main question is whether the injury to 
the plaintiff’s interest is one which equity has jurisdiction to redress. 
The interest for which protection is asked is a business, or, in general, 
trade relations. This is a legal interest 7 and therefore if equity acts it 
will be exercising its concurrent jurisdiction. Now in the exercise of its con- 


3 LANGDELL, BrreF SURVEY oF Equity JURISDICTION, 13 Harv. L. REv. 671. 

4 Gage v. Rohrback, 56 Ill. 262; Gage ». Billings, 56 Ill. 268; Sullivan v. Finnegan, 
tor Mass. 447; Clouston v. Shearer, 99 Mass. 209. 

5 It is commonly said that equity will not enjoin a criminal prosecution. 1 HicH 
on Inyunctions, 4 ed., § 68; see 23 Harv. L. REv., 469; Jn re Sawyer, 124 U. S. 200, 
210, 211; Predigested Food Co. v. McNeal, 1 Oh. N. P. 266. It is also said equity 
will not enjoin the commission of a crime. Both these statements are true, broadly 
speaking, since equity has no jurisdiction to enjoin either a crime or a criminal prose- 
cution as such, but if an incidental injury to property appears, the lack of jurisdiction 
is remedied. Clark v. Breeders’ Ass’n, 85 Atl. (Md.) 503. 

6 An injunction will be granted: (a) where the matter has already been adjudicated | 
at law in a suit between the same parties, Block v. Crockett, 61 W. Va. 421, 56S. E. 
826; (b) where the main question is one of law and equity has jurisdiction because of 
multiplicity of suits, City of Chicago v. Collins, 175 Ill. 445, 51 N. E. 987: or irrepar- 
able injury to property is threatened, Coal & Coke Ry. Co. v. Conley, 67 W. Va. 129, 
67 S. E. 613; a where the prosecutions are in an inferior court from which there is 
no appeal, Shinkle v. City of Covington, 83 Ky. 420. These situations all present 
aspects of the inadequacy of the remedy at law. 

7 Casey v. Cincinnati Typo. Union No. 3, 45 Fed. 135; Beck ». Railway Teamsters’ 
Protective Union, 118 Mich. 497, 77 N. W. 13; Barr v. Essex Trades Council, 53 N. 
J. Eq. tor, 30 Atl. 881; Tarleton ». McGauley, 1 Peake, 270. 
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current jurisdiction, the rule of equity is to follow the law. This means 
that in general it protects those rights for which a remedy is given by the 
law. In the principal case, however, though the law gives a remedy for 
such damage when caused by other means, it gives none when caused by 
a prosecution.* But a prosecution under an unconstitutional statute is, 
loosely speaking, a wrong, since on theory an unconstitutional statute 
does not exist and furnishes no justification for acts done under its 
apparent authority. The policy of the law in favor of fearless prose- 
cution of criminals and safe and easy recourse to tribunals of justice 
has confined legal remedies for baseless suits within the strict limits 
of the action of malicious prosecution. But equity may act preventively 
in this instance without violating this policy of the law at all. There- 
fore, as the interest which is threatened is one which under many cir- 
cumstances equity protects,!° it is submitted that an injunction should 
not be denied merely because a policy necessitated by the peculiar legal 
situation prevents the injury in this instance from being a technical 
tort.! 


VOLUNTARY AND INVOLUNTARY SALES oF Goop WILL. — “A person, 
not a lawyer, would not imagine that when the good will and trade of a 
retail shop were sold, the vendor might the next day set up a shop within 
a few doors and draw off all the customers.” ! Nevertheless, in the ab- 
sence of express stipulations to the contrary, this is permitted by the 
great weight of authority.2 What then is the good will which is sold? 
Good will may be said to be that advantage which is inherent in an 
established business over and above the actual property employed. 
It includes “the probability that the old customers will resort to the old 
place,” * and the advantages from custom or business connection, em- 


8 Smith v. Adams, 27 Tex. 28. 
® Dodge v. Woolsey, 6 McLean (U. S.) 142, Fed. Cases 18,033; Osborn v. Bank, 9 
Wheat. (U. S.) 738; Southern Express Co. v. Rose, 124 Ga. 581, 53 S. E. 185. 

10 + HicH on Injunctions, 4 ed., § 1415e; Barr v. Essex Trades Council, supra; 
Brown v. Jacobs Pharmacy Co., 115 Ga. 429, 41 S. E. 553; Hawardon v. Youghiogheny 
& Lehigh Coal Co., 11 Wis. 545, 87 N. W. 472. 

1 Tt is often said that one cannot enjoin a suit to which he is not a party. New 
York v. Conn., 4 Dall. (U. S.) 1. But on many occasions such injunctions have been 
issued. In McCullough v. Absecom Co., 10 Atl. (N. J.) 606, the petitioner in a suit 
to quiet title was allowed to enjoin a partition suit pending as to the same land. In 
Fisher v. Lord, 9 Fed. Cases 4,821, petitioner was allowed to enjoin a suit on a note he 
claimed to own. In In re Walker, 123 Pa. 381, petitioner was allowed to enjoin a 
suit to enforce a title to stock which he claimed to own. In Sumner »v. Marcy, 3 
Woodb. & M. (Fed.) 105, a stockholder was allowed to enjoin a judgment against 
the corporation which would subject him to a statutory liability. 


1 Plumer, V. C., in Harrison v. Gardner, 2 Madd. 198, 219. 

2 Cruttwell v. Lye, 17 Ves. 335; In re David (1899), 1 Ch. 378; Basset »v. Percival, 
5 Allen (Mass.) 345; Smith v. Gibbs, 44 N. H. 335; Von Bremen v. MacMonnies, 200 
N. Y. 41, 93 N. E. 186; White v. Trowbridge, 216 Pa. St. 11, 64 Atl. 862; Zanturjian 
v. Boornazian, 25 R. I. 151,55 Atl. 199. See Hopkins, UNFAIR TRADE, § 84; 1 COLLYER, 
PARTNERSHIP, 6 ed., 571. 

3 Lord Eldon in Cruttwell v. Lye, supra, p. 346. 
“a ~ Trego v. Hunt, [1896] A. C. 7, 19; Story, PARTNERSHIP, § 99; ALLEN, Goop 

ILL, 8. 
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bracing trade marks and trade names.' In this sense good will is prop- 
erty and is assignable.* Good will also refers to the reputation and the 
friendliness of the public enjoyed by the particular man himself. This 
is by nature unassignable. The vendee can partially get the advantage 
of it if by contract he induces the vendor to endeavor to create by 
recommendation a new friendliness toward him on the part of the public. 
In the absence of this sort of agreement it is obviously to the advantage 
of the assignee that this personal good will of the vendor be removed 
from the field of competition. But the vendor is free to re-enter the 
trade unless there can be found some personal obligation, either express 
or implied from the transaction, not to compete. For if it is clear that 
there is no such personal obligation, the vendor, having given up all 
connection with the property, becomes justified like a third party? in 
interfering by competition.* So in a forced dissolution of a partnership 
or a sale by a trustee in bankruptcy, where there can be merely a sale 
of the property and no further personal obligations, the vendor is prop- 
erly allowed to re-enter business. The early cases were of this sort; ° 
but no distinction was taken later in the case of voluntary sales,’° al- 
though, on analogy to warranties," a contract obligation incidental to 
the transfer might well have been implied from the natural imputation 
of the vendor’s retirement. With the exception of a few desultory 
cases,'* the Massachusetts courts have been alone in thus implying an 
obligation not to enter and compete in the same trade." 


5 Hudson ». Osborne, 39 L. J. Ch. 79; Levy v. Walker, 10 Ch. D. 436; Merry ». 
Hoopes, 111 N. Y. 415. 

6 The assignment of a business takes this property good will with it without ex- 
press reference. 

7 Snowden v. Noah, 1 Hopk. Ch. (N. Y.) 347. 

8 The vendor may not resort to unfair competition such as claiming to be the suc- 
cessor of the business he has sold, Hall’s Appeal, 60 Pa. St. 458; Cottrell ». Babcock, 
54 Conn. 122, 6 Atl. 791; Hookham »v. Pottage, L. R. 8 Ch. 91; or using his name in 
such a manner as to deceive, Churton v. Douglas, Johnson, 174; Myers ». Kalamazoo 
Buggy Co., 54 Mich. 215, 20 N. W. 545. But in the absence of unfairness he may use 
his own name. Ranft v. Reimers, 200 Ill. 386, 65 N. E. 720; White v. Trowbridge, 
supra; LINDLEY, PARTNERSHIP, 8 ed., 509. 

9 Cruttwell v. Lye, supra; Cook v. Collingridge, 27 Beav. 456; Hall v. Barrows, 4 
DeG. J. & S. 150; Dayton v. Wilkes, 17 How. Pr. (N. Y.) 510. This was fair to the 
purchaser, as he was given notice in fixing the price that the former owner could com- 
pete. Cook v. Collingridge, supra; Hall v. Barrows, supra. 

10 See cases in Note 2, supra. 

1 See Dwight v. Hamilton, 113 Mass. 175, 177. Even where there is an express 
warranty of good will, however, the vendor is allowed to start business again. Cos- 
tello v. Eddy, 12 N. Y. Supp. 236. 

2 See Trego v. Hunt, supra, pp. 19, 24; Hutchinson v. Nay, 187 Mass. 262, 72 N. E. 
974. Unlimited restraint of trade has been advanced ex post facto asareason for not 
implying a covenant not tocompete. Trego v. Hunt, supra, pp. 27,29. But where an 
express covenant not to re-enter business is too broad to be entirely enforcible, it is 
nevertheless held valid within reasonable limits. Althen v. Vreeland, 36 Atl. 479 
(N. J.). As an implied covenant could be treated in the same way, there is no weight 
to this objection. 

38 Wentzell v. Barbin, 189 Pa. St. 502, 42 Atl. 44; Brown v. Benziger, 118 Md. 29, 
v. Hurst, 37 Miss. 679; Yeakley v. Gaston, S. W. 768 

ex. Civ. App.). 

4 Dwight v. Hamilton, supra; Munsey 9. Butterfield, 133 Mass. 492; Old Corner 
Book Store v. Upham, 194 Mass. ror, 80 N. E. 228; Foss v. Roby, 195 Mass. 292, 81 
N. E. 199; Gordon v. Knott, 199 Mass. 173, 85 N. E. 184; Marshall Engine Co. ». 
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A limitation to the acknowledged right to competition was laid down 
by Lord Romilly. Admitting that a vendor after a sale of good will 
may solicit business generally by advertisement, he decided that a 
voluntary sale of good will implied a promise not to solicit the old cus- 
tomers directly.* This case gave rise to a variety of opinions in Eng- 
land’ and was overruled,!* but finally the English law was again set- 
tled in accord with Lord Romilly.’ In the meantime some American 
authority had followed the contrary case,” but the better authority 
now so restricts a voluntary vendor.”! It would seem that the reasons 
underlying the implication of a promise not to solicit old customers would 
logically cover a promise not to compete in other ways. But because 
the courts, except Massachusetts, were previously bound to the wrong 
rule as to re-entering business, seems no reason for sacrificing justice 
in a situation where the question raised was res integra. 

The courts which have thus denied the right of solicitation after a 
voluntary sale have nevertheless allowed the vendor free rein after an 
involuntary sale.” The policy of the Bankruptcy statute has been 
given as the reason. As some of the cases, however, are of forced 
sales other than in bankruptcy, the true reason must be that the courts 
recognize that there can be no implied promise of any kind when the 
sale is involuntary or when the vendor is not a contracting party. 

An interesting case came up in England, where good will was sold by 
the assignee of a voluntary assignment for the benefit of creditors. It 
was held that the assignor might again solicit his former customers. 
Green & Sons v. Morris, Weekly Notes 65 (Ch. Div., Feb. 6, 1914). 
While the courts sometimes have gone rather far in implying an obliga- 


New Marshall Engine Co., 203 Mass. 410, 89 N. E. 548. But see Fairfield v. Lowry, 
207 Mass. 352, 93 N. E. 508. 

% Cruttwell v. Lye, supra. 

16 Labouchere v. Dawson, L. R. 13 Eq. 322. 

17 Ginesi v. Cooper, 14 Ch. D. 596; Leggott v. Barrett, 15 Ch. D. 306; Mogford ». 
Courtenay, 45 L. T. R. 303. 

18 Pearson v. Pearson, 27 Ch. D. 145. 

19 Trego v. Hunt, supra. This rule extends even to soliciting those who have volun- 
tarily come back. Curl Bros. v. Webster, [1904] 1 Ch. 685. There is much talk in 
the books that the vendor canriot solicit because it would be “ derogating from his 
grant.” This reasoning is circular, for the question at issue is: what has been 
granted? 

20 Cottrell v. Babcock, supra; Williams v. Farrand, 88 Mich. 473, 50 N. W. 446; 
Marcus Ward & Co. v. Ward, 15 N. Y. Supp. 913. Other American decisions allow- 
ing the vendor to solicit but not depending directly on Pearson v. Pearson, supra, are 
Bergamini v. Bastian, 35 La. Ann. 60; MacMartin v. Stevens, 37 Wash. 616, 79 Pac. 
1099. Where the contract expressly allowed the vendor to re-enter business at the 
end of a certain period, the right to solicit has been implied. Hanna v. Andrews, 50 
Ia. 462; Armstrong v. Bitner, 71 Md. 118, 17 Atl. 1054, 20 Atl. 136. 

21 Ranft v. Reimers, supra; Brown v. Benziger, supra; Gordon »v. Knott, supra; 
Snyder Pasteurized Milk Co. v. Burton, 80 N. J. Eq. 185, 83 Atl. 907; Von Bremen ». 
MacMonnies, supra; Zanturjian v. Boornazian, supra. Likewise the vendor cannot 
solicit the return of his old employees, Acker, Merrill & Condit Co. . McGaw, 144 Fed. 
864, nor obiain his former ,telephone, Ranft v. Reimers, supra; Brown v. Benziger, 
supra. 

% Walker v. Mottram, 19 Ch. D. 355; Dawson v. Beeson, 22 Ch. D. 504; Hutchin- 
son v. Nay, supra, Griffith v. Kirley, 189 Mass. 522, 76 N. E. 201; Kates v. Bok, 124 
N. Y. Supp. 297. 

% See Walker v. Mottram, supra, p. 364. 
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tion on the vendor in what were apparently forced sales,“ an assign- 
ment for the benefit of creditors would seem clearly to raise no implica- 
tion that the vendor would not later hold himself free to exercise full 
rights of competition. So the recent case seems correct. 


APPLICATION OF THE RULE IN ARCHER’S CASE IN AMERICA. — At 
common law under the English system of primogeniture there could be 
only one heir existing at any given time.! Consequently, when the plural 
word heirs was used in conveyancing, it could only refer to a chain of 
inheritable succession from a progenitor and could not mean a coexist- 
ing class of individuals answering to the description of heirs. Heirs 
came to be the technical word used to limit an estate of inheritance 
which would follow through the entire structure of descent from the 
progenitor.2 Hence, when the situation, illustrated in Shelley’s Case,’ 
arose, where in the same instrument a remainder was limited to the 
heirs or heirs of the body of the donee or grantee of the prior life estate, 
it was not surprising that the courts, clinging to the technical meaning 
of the word heirs, found an attempt to pass the remainder as if an 
inheritance from the holder of the life estate.* The words were words of 
limitation, or outline of a structure of descent from the progenitor named, 
the form alone that of purchase. The remainder was, therefore, read as 
a fee or fee tail in the ancestor, into which the life estate might merge.® 
Since then the English cases have consistently given effect to the tech- 
nical meaning of the plural word heirs or heirs of the body by refusing to 
consider context inconsistent with the technical legal import.® 

When the singular word heir was used, however, the situation has been 
different.’ It could denote a line of descent, if used collectively, or a 
particular individual, if used singly. With no restrictive context it was 


% Jennings v. Jennings, [1898] 1 Ch. 378; in re David, supra; Von Bremen v. Mac- 
Monnies, supra. 


1 See FEARNE, C. R., ro ed., pp. 181-185; CHALLIS, REAL PROPERTY, 3 ed., p. 221; 
14 L. Quart. REv. 98; Burnett v. Coby, 1 Barn. 367; Doe v. Harvey, B. & C. 610; 
Jesson v. Wright, 2 Bligh 1, at p. 53. 

2 See 1 Coke, 104 b; 29 L. R. A. N.S. pp. 1039-1065. Cf. CHALLIS, REAL PROPERTY, 
238, 242, 166; and note an exceptional case, Mandeville’s Case, Coke Litt. 266. 

3 1 Coke, 93 5; reprinted in CHALLIS, REAL PROPERTY, 154; 29 L. R. A. N. S. 968. 

4 Cf. 29 L. R. A. N. S. 1006-1007. 

5 See 1 TrFFANY, REAL Property, § 130; 1 HAvEs, CONVEYANCES, 5 ed., 542-546; 
Van Grutten v. Foxwell, [1897] A. C. 658, 668. 

6 Wright v. Pierson, 1 Eden 119; Measure v. Gee, 5 B. & Ald. g10; Jesson v. Wright, 
2 Bligh 1; Doe v. Harvey, 4 B. & C. 610; Mills v. Seward, 1 J. & H. 733; Jordan ». 
Adams, 9 C. B. N. s. 483; Van Grutten v. Foxwell, [1897] A. C. 658. Decisions seem- 
ingly contra have invariably been in cases of wills, where the word heirs has clearly 
been used loosely in a non-technical sense as the equivalent of children and the like. 
See Doe v. Lanning, 2 Burr. 1100; Crump v. Wooley, 7 Taunt. 362; Doe v. Goff, 11 
East 668; Bull v. Comberbach, 25 Beav. 540; Right v. Creber, 5 B. & C. 866. Cf. 
Measure v. Gee, 5 B. & Ald. 910. In Doe v. Goff, supra, Lord Ellenborough said at 
pp. 671-672: ‘And the words which follow put it past all doubt that the testator 
used the words ‘heirs of the body’ not as words of limitation . . . but as equivalent 
to children or issue of her body... .”? See 1 FEARNE, C. R. 186-197; 1 TIFFANY, 
REAL Property, § 132; 10 Harv. L. REv. 66. 

7 See 1 FEARNE, C. R. 150, 178; CHALLIS, REAL PROPERTY, 230; 29 L. R. A. N.S. 
1017. 


674 HARVARD LAW REVIEW. 


interpreted collectively and Shelley’s rule was applied.* When used with 
words clearly inconsistent with the collective sense, it was construed, as 
in Archer’s Case, to designate an individual purchaser.°® 

In America primogeniture has been generally abolished.’ More than 
one heir therefore may be in existence at any one time. The plural 
word heirs is not only descriptive of a line of descent, as in England, but 
may also designate a number of individuals who take as tenants in com- 
mon. On this ground a recent federal case from Illinois presents the 
proposition that in America the heirs of the body ought to have the same 
possibilities of construction as the singular form in England." There a 
deed read, in substance, to Sarah for life and at her death “‘to the heirs 
of the body of Sarah, their heirs and assigns.” The court followed 
Archer’s Case, and thus construed the deed to give a life estate to Sarah 
and a contingent fee to the class as tenants in common who should come 
within the description “heirs of the body” at the death of Sarah.” Aina 
Life Ins. Co. v. Hoppin (C. C. A., 7th Circ. Not yet reported). 

The proposition is sound unless to-day the word heirs (plural), because 
of the peculiar effect given the plural word in England, has come to 
imply a stronger idea of inheritance from a progenitor than the singular 
heir. Many courts in America have applied the rule in Shelley’s Case 
to situations very similar to that disclosed in the recent decision.“ On 
the other hand, many courts have refused to apply the rule, but they 
have usually based their decisions on the erroneous ground that the in- 
tention of the testator to give the first taker only a life estate made the 
tule inapplicable.“ In one former case, however, the difference, dis- 


8 Richards v. Bergavenny, 2 Vern. 324. See the discussion of the rule in Evans ». 
Evans, [1892] 2 Ch. 173. Cf. Fuller ». Chamier, L. R. 2 Eq. 682. 

® Archer’s Case, 1 Coke, 66), discussed in 1 FEARNE, C. R., ro ed., 150, 193. In 
this case the devise read to Robert for life and afterwards to the next heir male of 
Robert and the heirs male of the body of such next heir male. The court considered 
that the reference to heir, in the singular, with the superadded words of limitation, to 
be a specific description of the person who should be “ next heir male” as to donee of 
a fee tail by purchase. So the rule in Shelley’s Case did not apply. Willis v. Hiscox, 
4 Myl. & Cr. 197; Chamberlayne v. Chamberlayne, 6 El. & Bl. 625; Greaves v. Simpson, 
10 L. T. 448. Archer’s Case is distinguished in Minshull v. Minshull, 1 Atk. 410, 413; 
Sayer v. Masterman, 1 Ambl. 344, 346; Featherston v. Featherston, 3 Cl. & F. 67; 
Johnson v. Rutherford, 3 L. T. 649, 650. Cf. White v. Collins, Comyn 289. 

In like manner non-technical words such as “issue” or “person or persons who 
shall be heirs at the death of the life tenant” have been construed as an individual 
person or class. Lodington v. Kime, 1 Salk. 224 (issue); Bowles’ Case, 11 Co. 79 b (issue); 
Bannester v. Lang, 17 L. T. N.S. 137 (issue); Evans v. Evans, [1892] 2 Ch. 173 (persons). 

10 ILL. STATUTES, 4202. See Meadowcroft v. County, 181 Ill. 504; 1 Stimson, Am. 
St. LAW, 3101, 3107, 3113, 3121, 3134. 

11 See also in lower court, 249 IIl. 406. 

2 The same result could be reached by applying the rule in Shelley’s Case, obtain- 
ing a fee tail, and then applying the Statute of Entails in Illinois but for the settled 
construction that the Statute of Entails gives a vested remainder in the children of 
the lite tenant when born. See Winchell v. Winchell, 259 Ill. 471, 102 N. E. 823; 
Moore »v. Riddell, 259 Ill. 36, 102 N. E. 257; Intrnors Conveyancine Act, ch. 30, 
§ 6. See 6 Int. L. REv. 270; 8 Int. L. Rev. 313; and cf. with In re Kelso, 69 Vt. 272; 
Horsley v. Hilburn, 44 Ark. 458. 

13 Baughman v. Baughman, 2 Yeates (Pa.) 410; Hileman v. Bruslaugh, 13 Pa. 251; 
Hardage v. Stroope, 58 Ark. 303, 24 S. W. 490; Brown v. Lyon, 6 N. Y. 419; Darmer v. 
Trescott, 5 Rich. Eq. (S.c.) 356. 

1 De Vaughn v. Hutchinson, 165 U. S. 566; Earnhart v. Earnhart, 127 Ind. 397; 
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cussed above, between the English and the American law of inheritance 
has been used as a ground for not applying the rule in Shelley’s Case.® 
Such construction, whether advisable or not, is at least possible in Amer- 
ica, and certainly affords a basis for distinguishing and reconciling the 
results of the English and American cases. 

As a general proposition, technical meanings for formulas of convey- 
ancing are desirable in order to secure stability of titles.!° Sin¢e the main 
reasons urged for the adoption of the proposition of the case are simply 
arguments for abolishing the rule in Shelley’s Case altogether,"’ a better 
result would be gained by legislation than by forced construction by way 
of exception. 


CONSTITUTIONALITY OF THE FEDERAL YACHT Tax. — The Supreme 
Court has declared the power to tax to rest upon the reciprocal duties 
of protection and support between the state and the citizen.1 When the 
constitutionality of a certain tax is questioned, the basic inquiry becomes 
whether the taxing power is rendering a quid of protection for the quo 
which it receives, in the shape of the tax, from the taxed object.?_ Obvi- 
ously a state may tax all the property within its borders.’ A like power 
extends to all persons domiciled therein. While a poll tax is the simplest 
method of personal taxation,®> taxes are more often imposed in propor- 
tion to wealth and power. 

Is it due process of law to include property outside of a state or of 
the United States in estimating this wealth and power? Even in our 
common-law conception of territorial sovereignty, it may be said that 
the benefits conferred by the state government do not stop at the bor- 
ders. The law of the state of domicil determines legitimacy,® the devo- 
lution of property at death,’ the right to act as a corporation,® all of 
which are effective beyond the state line. State law confers property 
rights given effect to everywhere.’ It must be recognized, however, that 
in the end the benefit depends upon the foreign state or federal govern- 


Westcott v. Meeker, 144 Ia. 311, 122 N. W. 964, criticized in 23 Harv. L. REv. 313; 
State ex rel. Farley v. Welsh, 162 S. W. (Kan.) 637; Hamilton v. Wentworth, 58 Me. 
1o1; Carnedy v. Haskins, 54 Mass. 389; Peer v. Hennion, 77 N. J. L. 693; Lemacks ». 
Glover, 1 Rich. Eq. (S. C.) 141. It is to be noted that these are all cases of wills where 
greater scope in construction is usually allowed. 1 TrrFANY, REAL Property, § 132; 
29 L. R. A. N.S. 1038. 

% Tucker v. Adams, 14 Ga. 548; 28 L. Quart. REv. 148. 

16 See 1 FEARNE, C. R. 201; 12 Harv. L. REv. 64. 

17 A list of the states which have abolished the rule in Shelley’s Case will be found 
in 1 Stmson, Am. St. Law, § 1406. 


1 Union Transit Co. ». Ky., 199 U. S. 194, 202, 204; State Tax on Foreign-Held 
Bonds, 15 Wall. [U. S.] 300, 302. ‘‘ The theory of all taxation is that taxes are imposed 
as a compensation for something received by the taxpayer.” Dalrymple v. Milwau- 
kee, 53 Wis. 178, 185. 

2 Gray, CONSTITUTIONAL LIMITATIONS ON THE TAXING Power, § 168 a. 

3 Gray, CONSTITUTIONAL LIMITATIONS ON THE ‘TAXING PoweER, §§ 72, 73- 

4 Jupson on TaxaTIon, $$ 414, 415. 

5 CooLEY ON TAXATION, 3 ed., 28. 

6 Scott v. Key, rr La. Ann. 232. 

7 Lawrence v. Kitteridge, 21 Conn. 576. 

8 Bank of Augusta v. Earle, 13 Pet. (U.S.) sro. 

9 Green v. Van Buskirk, 7 Wall. (U. S.) 139. 
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ment because it is according to the will of such state as expressed by its 
law that the right is recognized, or because the recognition is made 
obligatory by force of the Constitution. Upon state citizenship depends 
the right to sue in the federal courts,!° and only to state citizens does the 
privileges and immunities clause of the Constitution apply," but here 
also it may be said that the right itself is secured by the federal power. At 
any rate, these benefits have not been considered sufficient to permit a 
state to include property beyond the jurisdiction in assessing a personal 
tax. Foreign realty, or any interest therein, must be excluded to comply 
with due process of law.” Tangible personalty outside the state, it is 
said, receives no protection and cannot be included. The same rule, on 
principle, would seem applicable to a tangible chose in action, which is 
taxable at its situs.“ Tangible personalty which has acquired no taxable 
situs elsewhere © and choses in action may be included in a tax upon 
the owner at his domicil. This exception is justified by practical neces- 
sity and old custom; and it is only here that the misleading maxim 
mobilia sequuntur personam may be argued to have some application. 

In deciding the constitutionality of the federal yacht tax, however, the 
Supreme Court held that the due process clause of the Fifth Amendment 
is not violated when tangible personalty with a foreign situs, in this 
case a yacht, is made the basis of a tax by the federal government upon 
a domiciled citizen. United States v. Bennett, 34 Sup. Ct. 433. The court, 
while recognizing the restrictions upon the state’s powers, held these not 
applicable to the federal government. Its benefits, it is said, extend 
beyond the territorial confines of the nation. It is true that the federal 
government procures recognition and protection for its citizens and 
their property abroad by treaties, but it may be argued that so also by 
agreement with the other states through the Constitution, each state 
has really procured similar benefits for its citizens in the several states. 
The federal government, however, spends huge sums on army and 
navy, ambassadors and consuls for the enforcement of these international 
rights, while on the state there is no such burden, since interstate en- 
forcement of rights is delegated to the federal power, which again pays 
the expense. Furthermore, in the case of a yacht owned by an Ameri- 
can citizen although in foreign waters, the admiralty jurisdiction of the 
federal government would apply. These differences would seem to jus- 
tify the larger scope of federal taxation. If this analysis is sound, the 
economic undesirability of the result — taxing the same amount of 
wealth twice — is for the consideration of the legislature, not the court.!” 


10 CONSTITUTION OF THE UNITED StarTEs, Art. III, § 2. 

11 CONSTITUTION OF THE UNITED SraTEs, Art. IV, § 2. 

2 Louisville Ferry Co. v. Ky., 188 U. S. 385. Gray, CoNSTITUTIONAL LrmITATIONS 
ON THE TAXING Power, § 168 a. 

18 Union Transit Co. v. Ky. 199 U.S. 194. This practice was common before this 
-decision, and, while questioned as a matter of policy, its legality did not seem to be 
doubted. See BEALE, ForEIGN CorPorATIONS, §$ 483, JUDSON ON TAXATION, § 420, 
CooLey ON TAXATION, 3 ed., 86. See also 19 Harv. L. REv. 206. 

14 New Orleans v. Stempel, 175 U. S. 309. 

- Pg York Central R. Co. v. Miller, 202 U. S. 584; Southern Pac. Co. v. Ky., 222 

. S. 63. 

16 Canmnangiieilih v. Northwestern Ins. Co., 107 S. W. 233 (Ky.). 

17 CooLEY ON TAXATION, 3 ed., 9. 
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ABATEMENT AND REVIVAL— SURVIVAL OF ACTION — TESTAMENTARY 
Lrset. — A testator, leaving a small bequest to his niece, described her in 
the will as the illegitimate child of his brother. Held, that the niece may re- 
cover against the estate of the deceased in an action of libel. Harris v. Nash- 
ville Trust Co., 162 S. W. 584 (Tenn.). 

For discussion of the question thus raised, see page 666 of this issue. 


_ AccorD AND SATISFACTION — DispuTED CLAIMS — RETENTION OF CHECK 
TENDERED AS PAYMENT IN FuLLt.—The defendant disputed one item in the 
plaintiff’s claim for goods manufactured, but admitted the others, and sent a 
check for the admitted amount less two per cent. The check was stamped 
“This pays in full.” The plaintiff cashed the check and sues for the balance 
of the account. Held, that the defendant is liable. Dunn v. Lippard-Stewart 
Motor Car Co., 144 N. Y. Supp. 349 (Sup. Ct.). 

The plaintiff sold and delivered to the defendant goods to the amount of 
$80.03. The defendant claimed the right to return part of these and sent a 
check for the price of the rest, stating that it was in full settlement of the ac- 
count. The plaintiff refused to take the goods back, but cashed the check and 
sued for the balance of his claim. Held, that the defendant is liable. Whit- 
taker Chain Tread Co. v. Standard Auto Supply Co., 103 N. E. 695 (Mass.). 

The plaintiffs leased an engine to the defendant. The defendant claimed a 
deduction from the rent because the engine was not in repair when leased, and 
sent a check for less than the amount of the rent in full settlement. The plain- 
tiffs cashed the check and sued for the balance of his claim. Held, that the 
defendant is not liable. Neubacher v. Perry, 103 N. E. 805. (Ind. App. Ct.). 

Where a check for less than the amount of a disputed or unliquidated claim 
is given on condition that it be accepted in full satisfaction, if the creditor 
cashes it, although protesting that it is in part payment only, the claim will be 
discharged, and the creditor will not be permitted to say that he has used 
the check in violation of the condition upon which it was given. Nassoiy v. 
Tomlinson, 148 N. Y. 326, 42 N. E. 715; Sparks v. Spaulding Mfg. Co., 139 N. W. 
(Ia.) 1083. Contra, Thayer v. Harbican, 70 Wash. 278, 126 Pac. 625; Day v. 
McLea, 22 Q.B.D.610. See Hirachand Punamchand v. Temple, [1911] 2 K. B. 
330, 340, 342. The New York and Massachusetts cases represent an attempt to 
get away from this strict rule, which has been criticized as working a hardship 
on creditors. See 18 Harv. L. Rev. 617. The theory of the courts is, that where 
part of a claim is admitted, payment only of that which is admitted can fur- 
nish no consideration for the discharge of the remainder. Siegele v. Des Moines 
Mutual Hail Insurance Association, 28 S. D. 142, 132 N. W. 697; Thayer v. 
Harbican, supra. But if the claim is entire, the debtor is not under two obli- 
gations, one certain and one uncertain, but under a single uncertain obligation. 
Therefore, the distinction taken by the courts seems unsound. Treat v. Price, 
47 Neb. 875, 66 N. W. 834; Neely v. Thompson, 68 Kan. 193, 75 Pac. 117; 
contra, Weidner v. Standard Life, etc. Co., 130 Wis. 10, 110 N. W. 246. To pro- 
tect the creditor, however, the general rule should only apply where there is a 
bona fide dispute and where the tender is made upon a clear and unequivocal 
condition. Canadian Fish Co. v. McShane, 80 Neb. 551, 114 N. W. 504 
N. B. Borden & Co. v. Vinegar Bend Lumber Co., 62 So. 245 (Ala. Ct. App.). 


BANKS AND BANKING — Deposits — Ricut To Appty Deposit oF Con- 
VERTED FuNDS TO ANTECEDENT DEBT oF DEpositor.—W. was accustomed 
to ship hogs to his agent to sell, with instructions to deposit the proceeds with 
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the defendant bank to be applied to a debt W. owed the bank. By mistake, 
a consignment belonging to the plaintiff was sent on in W.’s name. The 
hogs were sold, and the agent, in ignorance of the plaintiff’s ownership, deposited 
the proceeds as usual in the defendant bank, which the latter immediately 
applied to W.’s debt. The plaintiff, learning of the mistake, sues the bank. 
Held, that the plaintiff may recover. Wilson v. Farmers’ First Nat. Bank, 
162 S. W. 1047 (Mo. Ct. App.). 

On the sale of the hogs the agent held the proceeds in constructive trust for 
the plaintiff. See Newton v. Porter,69 N. Y. 133, 140. When the agent, acting 
for the principal, deposited the funds, by the agency doctrine of identification 
it was the principal who deposited. Now where a trustee deposits trust funds 
in his own general account, the bank may apply the money to any existing 
debt of his if it takes without notice of the trust. School District v. Bank; 
102 Mass. 174. First Nat. Bank v. City Nat. Bank, 102 Mo. App. 357, 76S. W. 
489. But for the bank to have the right to apply, the relation of bank and 
depositor, of debtor and creditor, must exist. Mingus v. Bank of Ethel, 136 
Mo. App. 407, 117 S. W.'683. In the principal case the agency was never re- 
voked. So it would seem that in making the deposit the agent acted within 
his express authority, thus establishing the relation. See Story, AGENCY, 
9 ed., § 470. But even if the agent had no authority to deposit the fund, as the 
court seems to believe, or if he had been a complete stranger to the parties, it is 
submitted that the bank should still be protected. A contract of deposit is 
virtually a contract for the benefit of a third party. Hawley v. Exchange, etc. 
Bank, 97 Ia. 187, 66 N. W. 152. Where that doctrine is strictly followed, a 
new obligation arises at once in favor of the third party, 7. e., the promisor 
becomes the latter’s debtor. Bay v. Williams, 112 Ill. 91. The relation of 
debtor and creditor thus established between the bank and W., the bank’s 
right to apply would seem complete. First Nat. Bank v. City Nat. Bank, supra. 
Of course, where the third party’s assent is required to fix the liability (Wood 
v. Moriarty, 15 R. I. 518, 9 Atl. 427), it would seem that the right should 
only accrue where assent is given. Or if the third party later disclaims, the 
bank’s defense on this ground is gone. Mingus v. Bank, supra. But even so, 
the bank might be protected (on the broader doctrine of Price v. Neal, as set 
forth by Dean Ames in 4 Harv. L. REv. 297). It took the deposit under the 
bona fide impression that it was to the account of the debtor and so could 
rightfully be applied to his antecedent debt. The legal title passed, and, as the 
equities were equal, it is submitted that the bank should be allowed to retain. 
The principal case would therefore seem wrong. 


Brtts AND Notes — CHECKS — TRAVELERS’ CHECKS — LIABILITY OF 
IssuING BANK WHEN COUNTER-SIGNATURE IS ForGED. — The defendant bank 
had issued to the plaintiff a traveler’s check in the following form: “When 
countersigned below with the opposite signature Knauth et al. through their 
correspondents will pay against this check out of their balance to the order 
of,” etc. The check having been stolen, forged and paid, the plaintiff sued to 
recover his deposit. It appeared that there would have been ample time for 
the defendant bank to have prevented payment of the check had it been 
promptly notified of the loss. Held, that the plaintiff can recover. Sullivan 
v. Knauth, 50 N. Y. L. J. 2821 (N. Y. App. Div., March, 1914). 

No previous case can be found which squarely involves travelers’ checks. 
Cf. Samberg v. Am. Express Co., 136 Mich. 639. It is submitted that in form 
this check represents a certification or acceptance in advance, which becomes 
effective by the addition of the drawer’s counter-signature. When such a check 
is lost the likelihood of forgery is great, because it carries on its face a facsimile 
of the drawer’s signature. On the other hand, payment at the direction of the 
forger could frequently be prevented by prompt notice to the issuing bank. 
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Therefore, it seems not unreasonable to bar the holder if his failure to make 
known his loss has been a proximate cause in the payment on the forgery. It 
has been held that an ordinary bank depositor whose signature has been forged 
may be barred by his negligence if he fails to give prompt notice of an error 
in his monthly statement. Dana v. National Bank, 132 Mass. 156. In the 
traveler’s check the relation between the holder and the issuing bank, although 
not as close and continuous, is analogous to that of banker and depositor. The 
decision in the lower court was in accord with this view. 142 N. Y. Supp. 307. 


BILLs AND NOTES — STATUTES — NEGOTIABLE INSTRUMENTS Law: EFFECT 
oN STATUTE MAKING GAMBLING Notes Vor. —A statute declared void all 
notes given for a gambling consideration. Sections 55 and 57 of the Negotiable 
Instruments Law, subsequently adopted, provide that the title of a person who 
negotiates an instrument is defective when obtained for an illegal consideration, 
and that a holder in due course holds the instrument free from any defect of 
title of prior parties, and from defenses available to prior parties among them- 
selves. The plaintiff was a bond fide holder for value of a note given for a gam- 
bling consideration. Held, that the plaintiff cannot recover. Martin v. Hess, 
71 Leg. Int. 148 (Munic. Ct. Phila., Feb. 25, 1914). 

By the law merchant, illegality of consideration, although created by statute, 
is only an equitable defense. Hopmeyer v. Frederick, 74 Ill. App. 301. See 
Sondheim v. Gilbert, 117 Ind. 71, 76, 18 N. E. 687. But it is well settled that 
even a bond fide purchaser for value cannot recover, where a statute declares 
the instrument absolutely void. Bowyer v. Bampton, 2 Strange, 1155; Unger 
v. Boas, 13 Pa. 601. The principal case presents the question whether the 
Negotiable Instruments Law repeals the previous voiding statute, and makes 
the defense only personal. Since the uniform law provides that the title of 
one who obtains an instrument for illegal consideration is defective, and that 
a holder in due course takes free of defects of title of prior parties, it has been 
held that the former statute is repealed by necessary implication. Wirt v. 
Stubblefield, 17 App. Cas. (D. C.) 283; Klar v. Kostiuk, 65 N. Y. Misc. 199, 
119 N. Y. Supp. 683. Contra, Alexander v. Hazelrigg, 123 Ky. 677, 97 S. W. 
353. But this construction of the Negotiable Instruments Law, although it 
tends to promote the free circulation of negotiable paper, seems improper; 
for the gambling statute voids the instrument in its inception, and the case 
is properly not one of defective title, but rather one where no negotiable instru- 
ment has ever come into existence. The Negotiable Instruments Law therefore 
seems to have no application. See Klar v. Kostiuk, 65 N. Y. Misc. 199, 202, 
119 N. Y. Supp. 683, 686; 59 U. or Pa. L. REv. 489. Moreover, in view of the 
strong policy in favor of the gambling statute, a repeal of it should be clear 
and unambiguous. Alexander v. Hazelrigg, supra. The decision of the prin- 
cipal case would therefore seem correct. 


ConFiict oF Laws — MAKING AND VALIDITY OF CONTRACTS — FORMAL 
Vauipiry: WHat Law Governs. — The plaintiff and the defendant contracted 
in Oklahoma for the sale of land in North Dakota. The plaintiff sued in Okla- © 
homa for breach of the contract, and the defendant relied upon the North 
Dakota statute of frauds. Held, that the law of North Dakota governs. Baird 
Investment Co. v. Harris, 209 Fed. 291 (C. C. A., Eighth Circ.). 

The formal, not the essential, validity of the contract is here involved. See 
article by Professor Beale, 23 Harv. L. REv. 1, 3. On principle, of course, both 
should be governed by the law of the place where the contract is made, since 
only the law that applies to the acts of the parties can annex to their promises 
an obligation of performance. See article by Professor Beale, 23 Harv. L. REv. 
260, 270. But it is now too late to argue for the true doctrine as respects es- 
sential validity. Usually, however, it is correctly held that formal validity de- 
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pends on the /ex loci contractus, on the principle locus regit actum. Hunt v. 
Jones, 12 R. I. 265. See Dicey, Conriict or Laws, 2 ed., 540. This is the 
better view, even in contracts for the sale of land. See Cochran v. Ward, 
5 Ind. App. 89, 93, 29 N. E. 795, 796; WHARTON, CoNFLICT oF Laws, 3 ed., 
§ 693 b. Dicey, however, states that in such contracts! the lex situs governs 
as to formal validity. See Dicey, Conriict or Laws, 2 ed., ,503, 542. 
The principal case in result supports this exception, for which there is some 
American authority. Meylink v. Rhea, 123 Ia. 310, 98 N. W. 779. See 
Bissell v. Terry, 69 Ill. 184, 190. Of course if the Jex situs refuses to recognize 
that an interest in the land has been created by such a contract, relief in rem 
cannot be obtained. This, however, should not prevent relief in personam by 
_~ of damages such as was sought in the principal case. See 21 Harv. L. 
EV. 365. 


CoNTRACTS — RESTRAINT OF TRADE — VALIDITY OF RESTRICTIONS AGAINST 
CoMPETITION IN EMPLOYMENT Contract. — The defendant, on accepting 
employment in the plaintiff’s pathological laboratory in London, agreed not 
to engage in any similar work within ten miles of the plaintiff’s laboratory, 
no limit of time being expressed. The defendant later set up a rival laboratory 
within the ten-mile limit, and the plaintiff seeks to enjoin him. Held, that an 
injunction will not be granted. Eastes v. Ross, [1914] 1 Ch. 468. 

If the restraint of trade imposed is reasonable with reference to the interests 
of the parties and the public, the contract will be upheld. Nordenfelt v. Maxim 
Nordenfelt Guns & Ammunition Co., [1894] A. C. 535; Oakdale Mfg. Co. v. 
Garst, 18 R. I. 484, 28 Atl. 973. So an agreement, on the sale of good will, 
that the vendor, during his life, will not compete within a reasonable distance 
of his vendee, is valid. Marshalls v. Leek, 17 T. L. R. 26; Wood v. Whitehead 
Bros. Co., 165 N. Y. 545, 59 N. E. 357. If the object of a contract, with re- 
strictions similar to those in the principal case, is to protect the employer’s 
trade secrets, it will also be upheld. Haynes v. Doman, [1890] 2 Ch. 13. There 
is a strong policy in favor of making possible an effective sale of good will, and 
of protecting a trade secret just as any tangible asset of its owner. If, there- 
fore, such a contract is reasonable with reference to the interests of the parties, 
it is clearly valid. See Mason v. Provident C. & S. Co., [1913] A. C. 724, 738, 
740. The only object of the contract in the principal case is to prevent a pos- 
sible competition by the defendant in the future. And while this does not 
furnish so strong an argument in favor of validity as the above factors, such 
contracts are not, in themselves, against public policy, even in America. 
Davies v. Racer, 72 Hun. (N. Y.) 43, 25 N. Y. Supp. 293. The restriction, as 
regards time and space, would seem on the facts no larger than necessary for 
the protection of the plaintiff and his assignees. The decision in the prin- 
cipal case therefore seems questionable. The court further touches on the 
undesirability of depriving the public of the services of the defendants, a con- 
sideration not emphasized hitherto in the recent English cases. But this 
consideration apparently has not been sufficient to overthrow contracts be- 
tween employer and employee, even in our courts. 


CoRPORATIONS — ULTRA VIRES — CONTINUING ConTRACT MADE FOR AN 
UNAUTHORIZED Purpose.— In a suit for the breach of a continuing contract 
to buy coal, the defendant, an interstate carrier (now plaintiff-in-error), intro- 
duced evidence that it had made the contract with the dominant purpose to 
resell the coal. The court’s charge permitted recovery whether or not the 
vendor knew or had means of knowledge that the railroad was engaged in the 
business of merchandizing coal. Held, that the plaintiff cannot recover if it 
knows, or is chargeable with knowledge of, the railroad’s unlawful purpose. 
Chesapeake & O. R. Co. v. McKell, 209 Fed. 514 (C. C. A., 6th Circ.). 
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It is ultra vires for a public-service company to engage in collateral under- 
takings. See 1 WYMAN, PuBLIC SERVICE COMPANIES, § 703. In cases of loans 
to a corporation, it has been suggested that the loaning is distinct from the 
ultra vires application of the proceeds. See 18 Harv. L. Rev. 463. Yet it 
would seem that buying a commodity for the purpose of resale is part of a unit 
undertaking to trade in that commodity, and therefore wlira vires for a common 
carrier. Since the railroad could purchase large quantities of coal for its own 
consumption, the facts which make this contract a part of an wlira vires under- 
taking are not ascertainable from the charter or certificate of incorporation 
alone. In sucha situation the corporation would be estopped to plead vires 
against a plaintiff who had contracted and acted in ignorance of the facts. 
Monument National Bank v. Globe Works, 101 Mass. 57; Miners’ Ditch Co. 
v. Zellerbach, 37 Cal. 543; State Bank v. Hawkins, 71 Fed. 369. See 3 THomp- 
SON, CORPORATIONS, § 2802. Upon these principles specific performance of a 
wholly executory contract has been granted, even in England. The case 
of a continuing contract, especially where, as here, the plaintiff has put himself 
in a position to perform, seems an even stronger one. Eastern R. Co. v. Hawkes, 
5 H. of L. Cas. 331. Since it is the corporation’s illegal purpose which taints the 
present contract, it is submitted that actual knowledge of the company’s pur- 
pose, or something akin to wilful disregard of facts from which knowledge 
could be inferred, ought to be fastened on the plaintiff before the defense of 
ultra vires should be allowed to defeat recovery. Colorado Springs Co. v. 
American Publishing Co., 97 Fed. 843; Young v. United Zinc Cos., 198 Fed. 
593. See THomMPSoON, CorPORATIONS, §§ 2772, 2773 and note. However, the 
Supreme Court has been extremely averse to allowing any recovery on an wlira 
vires contract, even going so far as to declare that the corporation cannot act 
ultra vires. The requirement that an outsider, to obtain the benefit of the above 
doctrine, must first investigate the facts, seems in harmony with this inclina- 
tion. Undoubtedly, though, this strict rule would not be extended to nego- 
tiable instruments, where negligence does not destroy the rights of a holder in 
due course. For a general discussion of executory wltra vires contracts, see 24 
Harv. L. REV. 534. 


CRIMINAL LAw — ForMER JEOPARDY — CONVICTION UNDER STATUTE PRO- 
VIDING NO PUNISHMENT. — The defendant was convicted of a statutory offense 
for which no punishment was prescribed, but for which he was deprived of 
certain civil rights. Being later indicted for the same acts under a different 
section of the code, he set up his former conviction as a bar. Held, that the 
plea discloses a valid defense. Jenkins v. State, 80 S. E. 688 (Ga. Ct. App.). 

Although most state constitutions prohibit double jeopardy of life or liberty 
for the same offense, the meaning of the word “liberty” in such provisions has 
received but little construction. But the same word in the Fourteenth Amend- 
ment to the federal Constitution has been construed to mean not only freedom 
from imprisonment but rights to do ordinary acts. See Allgeyer v. Louisiana, 
165 U.S. 578, 589,17 Sup. Ct. Rep. 427, 431; Ex parte Virginia, 100 U.S. 3309, 344. 
But see 4 Harv. L. REv. 365. It would seem by analogy and from reason that 
“liberty” in double-jeopardy clauses should similarly be construed broadly. 
Decisions prohibiting double jeopardy of fines accord with this view. Brink 
v. State, 18 Tex. Cr. App. 344. A more extreme view is that a second trial after 
a conviction for which a valid sentence cannot be imposed is as obnoxious and 
oppressive as after an acquittal. See Hartung v. People, 26 N. Y. 167,179. 
The case is distinguishable, however, from one where the former conviction 
was had upon a defective indictment; in such case the judgment itself is void. 
People v. Larson, 68 Cal. 18, 8 Pac. 517. The principal case seems clearly cor- 
rect, for double jeopardy of punishment at least seems prohibited; and the 
loss of civil rights may be punishment. Gunning v. People, 86 Ill. App. 174; 
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Commonwealth v. Jones, 10 Bush. (Ky.) 725; Ex parte Lange, 18 Wall. (U. S.) 
163, 168, 169. But cf. State v. Jones, 82 N. C. 685. 


EMINENT DoMAIN — COMPENSATION — WATERWAY CONSTRUCTED BY CITY 
THROUGH RAILWAY’S RIGHT OF WAY NECESSITATING STRUCTURAL CHANGES. — 
A city constructed a canal, with walks on either side, through the right of way 
of a railroad, in order to join certain lakes used for recreation purposes by its 
inhabitants. This made it necessary for the railroad to build a bridge. Held, 
that the railroad is entitled to compensation for the value of the land taken 
but not for the cost of building and maintaining the bridge. Chicago, M. & 
St. P. Ry. Co. v. City of Minneapolis, 34 Sup. Ct. 400. 

For a discussion of the distinction between taking property under the em- 
inent domain power and under the police power, see NOTES, p. 664. 


Equity — JurIsDICTION — RicHT TO ENJOIN A THREATENED CRIMINAL 
PROSECUTION AGAINST A THIRD Party. — A statute forbade the shipment by 
any one, or the receipt for shipment by carriers, of unpasteurized cream to be 
carried more than sixty-five miles. The business of the complainant, a dairy 
company, which depended on the receipt of cream from farmers more than 
sixty-five miles distant, was thereby being ruined because the farmers and rail- 
road company were afraid to ship. Plaintiff, on the ground that the statute was 
unconstitutional, sought to enjoin the railroad from refusing to accept goods 
consigned to him, and also to restrain the Attorney-General from prosecuting 
for breach of the statute. Held, that equity will not enjoin a criminal proceed- 
ing directed against a party other than the petitioner, nor will the railroad 
company be enjoined from refusing to accept goods offered. Milton Dairy Co. 
v. Great Northern Ry. Co., 144 N. W. 764 (Minn.). 

Whether the court should have refused to grant an injunction against the 
railroad is not entirely free from doubt. It is usually held that a railroad can- 
not justify a refusal to serve by pleading an unconstitutional statute. Southern 
Express Co. v. Rose, 124 Ga. 581, 53 S. E. 185. It may be contended therefore 
that the railroad, in signifying its unwillingness to receive shipments, was threat- 
ening torts involving irreparable injury to the plaintiff, and should be enjoined. 
However that may be, the court squarely held that, whether or no the statute 
was constitutional, it would not restrain the Attorney-General from prosecut- 
ing the shippers and the railroad unless the injunction was demanded by the 
persons threatened with prosecution. For a discussion of whether irreparable 
damage to one’s business relations gives a right to enjoin the prosecution of 
someone else under an unconstitutional statute, see NoTEs, p. 668. 


EVIDENCE — GENERAL PRINCIPLES AND RULES OF EXCLUSION — REPAIRS 
AFTER INJURY AS PROOF OF CAUSATION AND POSSIBILITY OF PREVENTION. — 
The defendant operated an irrigation canal across the plaintiff’s land. To 
show that his orchard was injured by an enlargement of the canal, and that 
the seepage could have been prevented by cementing the sides, the plaintiff 
offered evidence of subsequent repairs which had stopped the damage. Held, 
that the evidence is admissible. Jensen v. Davis and Weber, etc. Co., 137 Pac. 
635 (Utah). 

It is quite well settled that evidence of subsequent repairs cannot be used 
to show negligence. It is irrelevant, inasmuch as taking precautions for the 
future is not an admission of culpability in the past; and its admission is against 
public policy in that it would deter owners from remedying defects. Aldrich 
v. Concord & M.R. R., 67 N. H. 250, 29 Atl. 408. In the principal case 
the evidence is relevant on both the issues for which it was offered. Proof 
that the damage began and ended with the uncemented condition of the canal 
is convincing both as to causation and as to whether there was a practicable 
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method of prevention. Of course, the latter lays the foundation for estab- 
lishing negligence, but it does not in itself indicate that the injury could have 
been foreseen. As to public policy, there is still some objection. But sub- 
sequent repairs are admitted to show ownership or control. O’Malley v. 
Twenty-Five Associates, 170 Mass. 471, 49 N. E. 641. And also to rebut 
testimony descriptive of the premises before the injury. McRickard v. Flint, 
114 N. Y. 222, 2t N. E. 153. The objection certainly has less force here 
than when applied to negligence, and it seems proper to confine it to that sit- 
uation. In accord with the principal case on causation, see Kuhn v. Illinois 
Central Ry. Co., 111 Ill. App. 323; Texas & N.O. R. Co. v. Anderson, 61 S. W. 
424 (Tex. Civ. App.). In accord with it on the possibility of prevention, 
see St. Louis, etc. Ry. Co. v. Johnston, 78 Tex. 536, 15 S. W. 104; Lind v. 
Uniform Stave and Package Co., 140 Wis. 183, 189, 120 N. W. 839, 842. 


EvIDENCE — HEARSAY: IN GENERAL — ADMISSIBILITY OF TELEPHONE 
CONVERSATIONS — Res Gesta. — In an action on an insurance policy the 
issue was whether the company had received notice of an assignment to the 
plaintiff. The witness testified that he had seen the policy-holder go to a tele- 
phone, had heard him ask for the company and give the notice, and that imme- 
diately thereafter the policy-holder had told him that the company was willing 
to make the transfer. Held, that the evidence is admissible. Northern Assur- 
ance Co. v. Morrison, 162 S. W. 411 (Tex. Civ. App.). 

The difficulties of the principal case are distinct from the line of authority 
which permits the person who did the talking to testify as to what he had heard 
over the telephone provided he recognized the voice. Shawyer v. Chamber- 
lain, 113 Ia. 742, 84 N. W. 661. See 20 Harv. L. Rev. 156. Here both as- 
pects of the testimony seem to violate the hearsay rule. As to the alleged 
notice, it is hearsay because the witness has no personal knowledge to indicate 
what individual, if any, is at the other end. It might be accepted as a matter of 
common knowledge that hearing the call placed practically insures this iden- 
tity were it not for the fact that the listener has no means of assuring himself 
that the user of the telephone is not either carrying on a wholly fictitious 
conversation or talking to an accomplice. But when the lack of personal 
knowledge has been supplied by extrinsic evidence that a real conversation 
took place, the evidence becomes admissible. Authority on the point is scant, 
but it recognizes this distinction. Miles v. Andrews, 153 Ill. 262, 38 N. E. 644; 
McCarthy v. Peach, 186 Mass. 67, 70 N. E. 1029. It also appears unsound for 
the court to admit the subsequent declaration as part of the res gesta, since it is 
neither contemporaneous nor properly explanatory. Its only force is to indicate 
what the other party said, and in that respect it is pure narration. Waldele v. 
New York Central & H. R. R. Co., 95 N. Y. 274. See THAYER, LEGAL Essays, 
207. 


EVIDENCE — Jupictat NoticE — REpPorTS TO RAILROAD Commission. — A 
finding by a railroad commission that certain rates were unreasonable was 
based on facts contained in certain reports filed, pursuant to statute, by other 
railroad companies with the commission itself, and with the state board of 
assessments. These reports had not been introduced in evidence, but were 
spread on public records. Held, that the reports were proper subjects of judicial 
notice. Chicago & N.W. R. Co. v. Railroad Commission, 145 N. W. 216 (Wis.). 

Cases of judicial notice of census returns and of legislative journals seem most 
closely analogous. Chicago & A. R. Co. v. Baldridge, 177 Ill. 229, 52 N. E. 
263; Dane County v. Reindahl, 104 Wis. 302, 80 N. W. 438. But by the better 
view even the latter are merely admissible evidence. Grob v. Cushman, 45 Ill. 
119. See WicMoRE, EVIDENCE, § 2577. The propriety of judicial notice, by a 
strictly judicial tribunal, of the contents of records like those in the principal 
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case seems even more questionable. Since they are unofficial statements, their 
hearsay element renders them less trustworthy, and their contents are neither 
matters of general notoriety nor of general public interest. Such reports are 
often made admissible evidence by statute. See, for example, INDIANA ACTS, 
1907, ch. 241, § 5. But hearings before administrative boards are conducted 
under more liberal rules. See Interstate Com. Comm. v. Baird, 194 U.S. 25, 44, 
24 Sup. Ct. 563, 569; Cincinnati, H.& D.R. Co. v. Interstate Com. Comm., 206 
U.S. 142, 149, 27 Sup. Ct. 648, 651. In general, even here, information gleaned 
outside a particular hearing may not be used to support the finding in that 
hearing. Adlantic, C. L. R. Co. v. Interstate Com. Comm., 194 Fed. 449. See 
United States v. Baltimore & O. S. W. Ry. Co., 226 U. S. 14, 20, 33 Sup. Ct. 5, 
6; Interstate Com. Comm. v. Louisville & Nashville R. Co., 227 U. S. 88, 93, 33 
Sup. Ct. 185, 187. But this requirement seems tofbe merely to insure fairness, 
and nothing unfair appears in taking judicial notice of the contents of public 
records provided for the very purpose of informing the commission, and open 
to the use of all concerned. 


Goop WILL — SOLICITATION OF CUSTOMERS AFTER INVOLUNTARY SALE OF 
Goop Witt. — The defendant was a member of a partnership in the boot 
trade which made an assignment for the benefit of creditors. The assignee 
sold the business with the good will to the plaintiff. The defendant later in 
the employment of another firm solicited the trade of his former customers. 
Held, that the defendant will not be enjoined. Green & Sons v. Morris, Weekly 
Notes 65 (Eng. Ch. Div., Feb. 6, 1914). 

For a discussion of the question here raised, see this issue, p. 670. 


HusBAND AND WIFE — CONTRACTS BETWEEN HUSBAND AND WIFE — Va- 
LIDITY OF SEPARATION AGREEMENTS. — A husband and wife, living apart, made 
an agreement under seal with a trustee by which the husband promised, in 
contemplation of a reconciliation, to pay the wife a weekly allowance; and in 
the event of a future separation because of his drinking or cruelty, he agreed 
to pay for her comfortable maintenance. Held, that the agreement is valid. 
Terkelsen v. Peterson, 104 N. E. 351 (Mass.). 

The Massachusetts court has held that a note given the wife by her husband 
in consideration of the resumption of the marital relation is void on the ground 
that it is against public policy for money to have influence in such a matter. 
Merrill v. Peaslee, 146 Mass. 460,16 N. E. 271. Contra, Barbour v. Barbour, 49 
N. J. Eq. 429, 24 Atl. 227; Burkholder’s Appeal, 105 Pa. 31. As the court points 
out, however, the arrangement here is fixing a sum for the support of the wife, 
due her from him, and not a payment for her return. The stipulation for sup- 
port in the contingency of fresh separation is more troublesome. A separation 
agreement to take effect immediately, or made when separation has occurred, 
is valid. Clark v. Fosdick, 118 N. Y. 7, 22 N. E. 1111; Henderson v. Henderson, 
37 Ore. 141, 60 Pac. 597. But an agreement for a future separation is held void. 
Hindley v. Westmeath, 6 B. & C. 200. In the principal case the contingencies 
on which separation might occur, drinking and cruelty, would be grounds for 
divorce. This might well weigh in favor of the agreement, although it is to 
be remembered that courts wish to keep divorce matters in their own hands. 
Harrison v. Harrison, [1910] 1 K. B. 35. The court also says that the agreement 
is for payment after separation, and not for separation; but this distinction 
seems invalid and is not supported by the cases. On the whole the agreement 
here is certainly more in favor of the marriage relation than against it, and the 
court has justly held it valid. Hite v. Hite, 136 Ky. 529, 124 S. W. 815. 


Injunctions — Acts RESTRAINED — ILLEGAL CLAIM TO PUBLIC OFFICE. — 
The office held by the plaintiff was illegally declared vacant and a successor 
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appointed. The plaintiff, in possession, seeks to enjoin the appointee from 
taking the oath of office and the county clerk from administering it. Held, 
that the injunction will not issue. Price v. Collins, 89 Atl. 383 (Md.). 

To oust one wrongfully in possession of an office, proceedings in guo warranto 
afford an adequate remedy at law. The King v. The Mayor of Colchester, 2 
T.R. 259. Consequently an injunction will not issue for this purpose. Arnold 
v. Henry, 155 Mo. 48, 55 S. W. 1089; Hurlo v. Hahn, 75 Wis. 468, 44 N. W. 507. 
But quo warranto is not available to protect one actually in possession against 
wrongful claimants. The King v. Whitwell, 5 T. R. 85; Osgood v. Jones, 60 N. 
H. 282. Furthermore, neither a writ of mandamus nor a writ of prohibition 
will issue, since the former is solely affirmative, and the latter is only available 
to restrain the wrongful exercise of judicial functions. People v. Ferris, 76 
N. Y. 326; State v. Justices, 41 Mo. 44. One in possession, however, may merely 
refuse to relinquish his possession. Coleman v. Glen, 103 Ga. 458, 30 S. E. 297.. 
His acts will be valid as a de facto, if not de jure, public officer. State v. Wil- 
liams, 5 Wis. 308. Whether, if the later appointee should wrongfully turn the 
plaintiff out, the latter could recover the emoluments of the office, has not been 
decided in Maryland. The better view would allow such recovery. Mayor v. 
Woodward, 12 Heisk. (Tenn.) 499, 79 Me. 484, 10 Atl. 458 (and see note, 10 
Am. St. Rep. 284). The weight of authority indeed is contra. Commissioners 
v. Andrews, 20 Kan. 298. But for the purposes of this case an adequate pro- 
tection at law for such rights may be assumed. The mere right to public office 
is solely political, and not a property right, even in the broad sense of substantial 
rights. Taylor v. Beckham, 178 U.S. 548, 20 Sup. Ct. 1009. In general, equity 
concerns itself only with the protection of rights of the latter class. So that 
illegal proceedings for an officer’s removal, or, as in the principal case, the ap- 

intment and qualification of his successor, which only cloud the rightful 
incumbent’s title to the office, will not be enjoined. White v. Berry, 171 U.S. 
366, 18 Sup. Ct. 917; People v. District Court, 29 Colo. 277, 68 Pac. 224. On 
the other hand, if a substantial injury is threatened, as by a physical interfer- 
ence with the possession of property, equity will enjoin it as any other trespass 
is enjoined. Huntington v. Cast, 149 Ind. 255, 48 N. E. 1025; Brady v. Sweet- 
land, 13 Kan. 41. Contra, State v. Seehon, 143 Mo. App. 182, 128 S. W. 250. 
The right to such an injunction is dependent solely on possession, irrespective 
of title, and it will issue as well for an officer de facto as dejure. State v. Superior 
Court, 17 Wash. 12, 48 Pac. 741. And from a policy of securing the orderly 
administration of public affairs, equity often acts after a threat of merely , 
nominal interference. Seneca Nation v. Jimeson,62N. Y. Misc. 91,114 N. Y. 
Supp. 401. But the principal case is clearly correct, since there was no 
threat of interference whatever. 


INSURANCE — EMPLOYER’S LiaBILity INSURANCE — LIABILITY OF INSURER 
FOR EXPENSE INCURRED BY EMPLOYER IN DEFENSE OF A CLAIM BY AN IN- 
JURED EmpLoyEE. — An insurance company insured an employer against lia- 
bility to any employee up to $1500, — the company to have the option to de- 
fend any actions brought. An injured employee offered to settle for $1500, 
but the company chose to defend, and a verdict for $6000 resulted. On the 
company’s refusal, the insured appealed at his own expense, and the complaint 
was dismissed. The insured then sued the company for the expenses of the 
appeal, $2211, and was permitted to recover. Brassil.v. Maryland Casualty 
Co., N. Y. L. 2701. 

The court negatived the existence of any express or implied duty to appeal, 
arising from the contract, or any general duty that the insurance company 
must always appeal whenever they defend. But it held that in the peculiar 
circumstances, where the insurance company, by refusing to compromise, throws 
on the insured the risk of a verdict larger than the indemnity contracted for, 
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and accepts no added risk itself, there is a duty to do all things reasonably nec- 
essary to protect the interests of the insured, even though such action would 
not result in any benefit to themselves. Since this does not necessarily imply a 
fiduciary relation between insurer and insured, such a limited obligation, 
though novel, would seem just and beneficial. Another explanation of the case 
would be the existence of relational duties between insurer and insured as be- 
tween principal and agent. But it is doubtful if these exist. Cf. Everson v. 
Eq. Life Assur. Soc., 71 Fed. 570. See RicHarps ON INSURANCE, § 70. If 
such a duty is denied, recovery might be had on quasi-contractual principles. 
The complainant is not an officious intermeddler, nor does the benefit to the 
defendant seem to be merely incidental when compared with cases allowing 
recovery by a co-tenant of payments for repairs and taxes. United States v. 
Pac. R. Co., 120 U. S. 227; Calvert v. Johnson, 99 Mass. 74; Graham v. Denni- 
gan, 2 Bosw. (N. Y.) 516. On this ground, however, the measure of damages 
would appear to be only one-fourth of the expenses incurred by the plaintiff, 
since to that amount only is the defendant unjustly enriched. 


INTERSTATE COMMERCE — WHAT CONSTITUTES INTERSTATE COMMERCE- 
RovuTE OVER HicH SEAS witH TERMINI WITHIN ONE StaTE.—The plaintiff, 
a California corporation, operated a line of steamships running from one port 
in California to another port in the same state, part of the voyage being on the 
high seas. The State Railroad Commission undertook to regulate the rates 
charged. Held, that the commission has this power. Wilmington Transpor- 
tation Co. v. Railroad Commission of California, 137 Pac. 1153 (Cal.). 

The Commerce Clause of the Constitution is held to prevent the regulation 
by a state of rates for land transportation having both termini in that state, 
but where the route passes through another state. Hanley v. Kansas City 
So. Ry. Co., 187 U. S. 617, 23 Sup. Ct. 214. See 16 Harv. L. REv. 597. In- 
terpreting this as an interference with interstate commerce seems desirable 
on grounds of expediency, since otherwise it would be impossible to prevent 
interference and regulation by the intermediate state. The sovereign of the 
home port alone has jurisdiction of a ship on the high seas, there being no 
territorial sovereignty. See 27 Harv. L. Rev. 268. There is in the principal 
case therefore no danger of adverse regulation. And it seems unsound to argue 
that this is interstate or foreign commerce, the power to regulate which has 
been delegated to Congress alone. Contra, Pacific Coast S. S. Co. v. Board 
- of R. Commissioners, 18 Fed. 10. The language to the contrary in Lord v. 

teamship Co. 102 U. S. 541, has been discredited by a later case and the 
actual holding has been explained as merely an exercise of the powers of Con- 
gress over maritime matters. See Lehigh Valley Ry. Co. v. Pennsylvania, 
145 U.S. 192, 203, 12 Sup. Ct. 806, 808. But cf. Abby Dodge v. United States, 
223 U. S. 166, 32 Sup. Ct. 310. However, a breach of a maritime contract of 
affreightment, or an injury from a discrimination in steamship rates, would 
be within admiralty jurisdiction. Carpenter v. The Emma Johnson, 1 Cliff. 
(C. Ct.) 633; Cowden v. Pacific Coast S. S. Co., 94 Cal. 470, 29 Pac. 873. No 
case has been found where questions concerning the reasonableness of steam- 
ship rates have been treated as within the jurisdiction, of admiralty courts. 
Even if it is a matter of maritime jurisdiction, since the termini of the voyage 
are within one state, it is clearly one in which uniformity of regulation is not 
necessary. And the states may legislate in such matters until Congress has 
acted. For a discussion of this proposition, see 27 Harv. L. REv. 578. 


JupcMENTS — ASSIGNMENT OF JUDGMENTS — EFFECT OF ASSIGNMENT UPON 
Ricut to Set OrF MuTUAL JupcMENtTs. — A. held a judgment against B. 
Subsequently B. obtained a judgment against A. on another claim, and B. as- 
signed a half-interest in it to C., who paid value and had no notice of A.’s 
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judgment. A. brings a bill in equity, joining B. and C., to enforce a set-off of 
his judgment against the judgment obtained by B. Held, that C. took clear of 
the set-off. Davidson v. Lee, 162 S. W. 414 (Tex. Civ. App.). 

A judgment, for the purposes of assignment, should be regarded like other 
choses in action. See 2 FREEMAN ON JUDGMENTS, 4 ed., § 422. Thus, as here, 
a partial assignment should give the assignee rights in equity. Line v. McCall, 
126 Mich. 497, 85 N. W. 1089; Pittsburgh, C., C. & St. L. Ry. Co. v. Volkert, 58 
Oh. St. 362, 50 N. E. 924. Contra, Loomis v. Robinson, 76 Mo. 488. But 
contrary to the principal case, it would seem that an assignee, even for value 
and without notice, should secure merely the rights of the assignor, and should 
be subject to any set-off in favor of the obligor. Brown v. Hendrickson, 39 
N. J. L. 239; Peirce v. Bent, 69 Me. 381. See 2 BLACK ON JUDGMENTS, § 954. 
Some courts, however, permit the bond fide assignee to take free of the set-off, 
unless the assignor was insolvent at the time of the assignment. Ellis v. Kerr, 
11 Tex. Civ. App. 349, 32 S. W. 444; Henderson v. McVay, 32 Ala. 471. Still 
others allow the set-off only where this attains an equitable result. Ames v. 
Bates, 119 Mass. 397; Hovey v. Morrill, 61 N. H.9. However, it seems doubtful 
equity to prefer the assignee, for that imposes on the obligor an arduous duty 
of notice in favor of one who could readily have discovered the true state of 
the relation between assignor and obligor. The principal case, accordingly, 
seems difficult to support. 


PUBLIC-SERVICE COMPANIES — REGULATION OF PuBLIC-SERVICE COMPANIES 
— TELEPHONE COMPANIES: COMMISSION’S ORDER COMPELLING PHYSICAL 
ConneEqa@ions. — The plaintiff company, operating long-distance telephone 
lines in the state, and local lines in various counties, was ordered by the Cali- 
fornia public-service commission to make physical connections with two local 
companies operating in counties in which the plaintiff company had a local 
service, in order to give the local companies the benefit of the plaintiff’s long- 
distance service. Held, that the order is void. Pacific Tel. & Tel. Co. v. 
Eshleman, 137 Pac. 1119 (Cal.). 

The court thought the order an attempted exercise of the power of eminent 
domain, and declared it void because it did not provide compensation for the 
property taken. The premise seems erroneous. See this issue of the REVIEW, 
at p. 664. Nor does it seem entirely accurate to call the order one made under 
the police power. Cf. GUTHRIE, FOURTEENTH AMENDMENT, 74. It is an exer- 
cise of the ancient power of the state over businesses affected with a public 
interest. See WyMAN, PusLic SERVICE CoRPORATIONS, § 19. Orders of com- 
missions under this power require obedience without compensation, and are up- 
held if reasonable. Pittsburgh, C.,C. & St. L. Ry. Co. v. Railroad Commission 
of Indiana, 171 Ind. 189, 202, 208, 86 N. E. 328, 333, 335. Courts have 
laid down no satisfactory test of reasonableness, but most of the cases support 
the distinction that the order for connections is reasonable if the public cannot 
be adequately served without the connections ordered. Wéisconsin, etc. R. Co. 
v. Jacobson, 179 U. S. 287, 21 Sup. Ct. 115; Louisville & N. R. Co. v. Interstate 
R. Co., 107 Va. 225, 57 S. E. 654. In only a few cases have orders for con- 
nections between telephone companies been involved. Two situations may 
occur. Ifthe companies do not cover the same territory, but reach the same 
town, an order for connections should be upheld, for only thus can the public 
be adequately served. Cf. State v. Cadwallader, 172 Ind. 619,87 N. E. 644. The 
case is perhaps comparable to that where railroads running into the same city 
are forced to make connections and receive cars from each other. If, on the 
other hand, the situation is like that in the principal case, the public can be 
properly served with the existing facilities; hence it is unreasonable to compel 
a company to make expenditures or to share its advantageous position with a 
competitor. Cf. Oregon R. & N.Co. v. Fairchild, 224 U.S. 510, 32 Sup. Ct. 535; 
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Ilwaco Ry. & Nav. Co. v. Oregon Short Line & U.N. R. Co., 57 Fed. 673. 
Contra, Pioneer Tel. & Tel. Co. v. Grant County Rural Tel. Co., 119 Pac. 968 
(Okla.). On this ground the principal case is sustainable. Cases where the 
power of eminent domain is actually exercised are of course distinguishable. 
Billings Mut. Tel. Co.v. Rocky Mountain Bell Tel. Co., 155 Fed. 207. 


RAILROADS — LIABILITY FOR FIRES— CONTRIBUTORY NEGLIGENCE OF 
AsuTTING LANDOWNER. — The plaintiff stacked flax straw on his own land 
near the defendant railroad’s right of way. It was destroyed by fire caused by 
the negligent escape of sparks from a locomotive. Held, that the defense of 
contributory negligence is not open to the defendant. Le Roy Fibre Co. v. 
Chicago, Milwaukee & St. P. Ry. Co., U. S. Sup. Ct., Feb. 24, 1914. 

The liability of a railroad for fires caused by sparks escaping from a locomo- 
tive ordinarily depends on negligence. Flinn v. New York Cent. & H.R. R.Co., 
142 N. Y. 11, 36 N. E. 1046; Bernard v. Richmond, F. & P. Ry. Co., 85 Va. 
792, 8S. E. 785. By statute in some states the burden of proving that there 
was no negligence is on the railroad. Green Ridge R. Co. v. Brinkman, 64 Md. 
52, 20 Atl. 1024. Other statutes, however, impose an absolute liability. Union 
Pacific Ry. Co. v. De Busk, 12 Colo. 294, 20 Pac. 752. Under such statutes the 
railroad is practically an insurer of the safety of adjoining property and the 
plaintiff’s negligence is immaterial. West v. Chicago & N. W. Ry. Co., 77 Ia. 
654, 35 N. W. 470, 42 N. W. 512. See 25 Harv. L. REv. 463, 465. When 
the railroad’s liability depends on negligence, the question arises whether it 
is contributory negligence in a landowner to allow the accumulation or deposit 
of inflammables near the right of way. Even admitting it negligent, the last 
clear chance doctrine is clearly applicable and the plaintiff should not be 
barred. Davies v. Mann, 10 M. & W. 546. See 14 Harv. L. REv. 74. But it 
does not seem that depositing property near the right of way constitutes neg- 
ligence. The landowner may assume the risk of damage from fire where it is 
caused not by the railroad’s negligence but by pure accident; but this, in the 
absence of statute, would furnish no ground for recovery. Where the damage is 
caused by negligent sparks the situation is essentially different. The landowner 
is entitled to assume that the railroad will not be negligent, and to place on 
him a duty to guard against the railroad’s negligence practically subjects his 
land to an easement in favor of the railroad. Accordingly the weight of au- 
thority agrees with the principal case. Chicago & E. R. Co. v. Smith, 6 Ind. 
App. 262, 33 N. E. 241; Alabama & V. Ry. Co. v. Sol Fried Co., 81 Miss. 314, 
33 So. 74; Kellogg v. Chicago & N. W. Ry.Co., 26 Wis. 223. Contra, Murphy 
v. Chicago & N. W. Ry. Co., 45 Wis. 222; Omaha Fair & Exposition Ass’n v. 
Missouri Pac. R. Co., 42 Neb. 105, 60 N. W. 330. 


RULE IN SHELLEY’s CASE — APPLICATION OF ARCHER’S CASE IN AMERICA. 
—A deed in substance conveyed property to Sarah for life and “upon her 
death to the heirs of the body of said Sarah, their heirs and assigns.” Held, 
that the rule in Archer’s case applies, and that the heirs of the body of Sarah 
take a contingent fee by way of purchase. ina Life Ins. Co. v. Hoppin 
(C. C. A., 7th Circ. Not yet reported). 

For a discussion of the application of the rule in Archer’s case in America, 
see page 673 of this issue. 


TAXATION — GENERAL LIMITATIONS ON THE TAXING PowER — ConsrTI- 
TUTIONAL RESTRICTIONS — TAXATION OF FOREIGN PERSONALTY AND DUE 
Process oF Law. — A federal statute imposed a tax upon the owners of for- 
eign-built pleasure yachts. The defendant, though domiciled within the 
United States, had kept his yacht in Europe since 1904, and objected to the 
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tax asa violation of the Fifth Amendment. Held, that the tax is constitutional. 
United States v. Bennett, 34 Sup. Ct. 433. 

For a discussion of the constitutional restrictions on taxation, see this issue 
of the REvIEw, p. 675. 


Torts — DAMAGE To ConTRACT RicuT By Act OF THIRD PARTY — RIGHT 
oF ACTION FOR SEDUCTION OF FIANCEE. — The defendant seduced the plain- 
tiff’s affianced wife. The plaintiff sues, alleging that the defendant “maliciously 
interfered with the marriage contract then subsisting, causing the plaintiff 
properly to break it.” The defendant demurs. Held, that the demurrer be 
sustained. Davis v. Condit, 144 N. W. 1089 (Minn.). 

A promise to marry creates a certain confidential relation above that of the 
ordinary relation of promisee and promisor. Kline v. Kline, 57 Pa. St. 120; 
Ward v. Ward, 63 Oh. St. 125, 57 N. E. 1095. But a man has no right to the 
services of his fiancée, and it seems clear that there is no such status as to give 
the man a right of action for interference with it, analogous to the action for 
criminal conversation. However, chastity is at least an implied condition in 
a contract to marry, and the woman’s lapse excuses the man’s performance. 
Irving v. Greenwood, 1 Car. & P. 350; Von Storch v. Griffin, 77 Pa. St. 504. 
Accordingly the plaintiff should have an action against the defendant who has 
intentionally (or maliciously) deprived him of the benefit of a contract, by 
preventing the happening of the condition. Cf. Morgan v. Andrews, 107 Mich. 
33, 64 N. W. 869; Chipley v. Atkinson, 23 Fla. 206, 1 So. 934. It is submitted, 
moreover, that the woman impliedly promised to remain chaste. See Sheahan 
v. Barry, 27 Mich. 217, 222. Therefore a lapse from virtue is a breach of con- 
tract and should give the man a right of action against the fiancée and conse- 
quently also against one who has intentionally procured the breach. Lumley v. 
Gye, 2 El. & Bl. 216; Walker v. Cronin, 107 Mass. 555. Regarding the defendant’s 
conduct either as the preventing of the happening of a condition or as the pro- 
curing of a breach, this result seems clear on authority, provided that the 
defendant acted intending to interfere with the contract. It is hard to see 
on principle why the same result should not follow in any case where the de- 
fendant acts knowing of the contract, or even when he ought to know of it, 
but the authorities seem to stop short of this. See 24 Harv. L. REv. 397. 
However, it has been suggested that to allow an action against a third party 
who has been instrumental in causing a breach of a contract to marry would 
be “subversive of proper liberty of marriage” and would “degrade rather 
than add to the sanctity of the marriage relation.” Editorial in N. Y.L. J. 
Volume L, at p. 2884. 


Torts — Unusuat Cases oF Tort Liapitity — NEGLIGENT INTERFER- 
ENCE WITH PROBABLE EXPECTANCY OF BusINESS. — The neighborhood around 
the plaintiff’s grist mill was depopulated because of malaria arising from waters 
backed up by the defendant power company’s dam. The plaintiff sues for 
the loss of business due to the departure of his customers. Held, that he cannot 
recover for this. Central Ga. Power Co. v. Stubbs, 80 S. E. 636 (Ga.). 

Any one who has been injured by another acting intentionally and without 
justification may recover for the injury inflicted. See Skinner & Co. v. Shew, 
[1893] 1 Ch. 413, 422; Aikens v. Wisconsin, 195 U.S. 194, 204. This general 
principle is illustrated by the actions for intentionally procuring a breach of 
contract and for an intentional interference with a probable expectancy of 
business, where the specific injury does not fall within any of the historical 
categories of tort liability. Lumley v. Gye, 2 E. & B. 216; Jersey City Printing 
Co. v. Cassidy, 63 N. J. Eq. 759, 53 Atl. 230. The duty to use due care to 
avoid causing unintended harm to others should in any symmetrical system 
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be equally comprehensive. See Pottock on Torms, 9 ed., 22 seq.; s. .c. SAL- 
MOND ON Torts, 3 ed., 24. If recovery may be had for a certain injury, when 
it is intentionally inflicted, it should likewise give rise to an action when it is 
caused by negligent conduct. Consequently there seems no rational explana- 
tion for the refusal of most courts to allow recovery against one who fails to 
use due care in a situation where it is foreseeable that such failure will jeop- 
ardize another’s contract rights. Amnthony v. Slaid, 52 Mass. 290; Byrd 
v. English, 117 Ga. 191, 43 S. E. 419. The principal case invites the same 
criticism. The court would not refuse to take cognizance of this sort of dam- 
age if it were intended. The foreseeability of harm to a class of which this 
plaintiff is one, raised a duty to abstain from certain conduct; and persistence 
in it is the direct cause of the very injury which was foreseeable. Metallic 
Com. Co. v. Fitchburg R. Co., 109 Mass. 277. The refusal of most courts to 
apply the general principle here suggested is due to a conservative dread of 
extending liability and stimulating litigation. But there would seem to be no 
ground for such fears, if recovery is limited to situations like that disclosed in 
the principal case, where the duty and the causation are clear. 


TRANSFER OF STOCK — COLORABLE ASSIGNMENT TO QUALIFY ASSIGNEE AS 
Director: RIGHTS OF CREDITORS OF ASSIGNEE. — The plaintiff caused one 
share of her stock in a corporation to be registered in the name of her son-in- 
law in order to make him eligible to the office of director under a statute 
requiring directors to be stockholders. The defendant attached the share of 
stock with the corporation as the property of the registered holder. The 
plaintiff, alleging she is the beneficial owner, seeks to enjoin the attach- 
‘Can ane that the injunction be granted. Gray v. Graham, 89 Atl. 262 

onn.). 

Ordinarily in a contest between a creditor of the registered owner of stock 
and one who has the beneficial interest, the latter is preferred. Broadway 
Bank v. McElrath, 13 N. J. Eq. 24; Lund v. Wheaton Co., 50 Minn. 40, 52 N. W. 
268; Hazard v. National Exchange Bank, 26 Fed. 94. This view is a conse- 
quence of the almost universal rule that an attaching creditor is not a bond 
fide purchaser. Moreover, quite apart from this rule, the doctrine would be 
justified by the demands of business convenience. Of course, the creditor 
cannot claim to have been misled by the form of registration, since the stock 
books are for the information of the corporation only. There is no common-law 
rule that a director be a stockholder. Wright v. Springfield & New London 
Railroad Co., 117 Mass. 226. At the present time, however, this is almost 
universally required by statute or by-laws. It is held in several jurisdictions 
that this means only that a director must be the registered owner. In re 
Ringler, 145 App. Div. 361, 130 N. Y. Supp. 62; Pulbrook v. Richmond Con- 
solidated Mining Company, 9 Ch. Div. 610. Other jurisdictions require that the 
director be the beneficial owner, since the purpose of the provision is to insure 
the election of men whose interests will induce them to conduct the business 
for the benefit of the corporation and to prevent the election of mere dummies 
doing the will of concealed principals. Bartholemew v. Bentley, 1 Oh. St. 37. 
If the latter view is correct the plaintiff, in the principal case, by his conduct, 
participated in the violation of the policy of the law, and on the familiar prin- 
ciple of clean hands he should have no relief in a court of equity. Most of the 
cases holding the contrary view involve the breach only of a by-law. In such 
a case it might be said that there is a wrong to the corporation only and that 
no third party should be allowed to take advantage of it collaterally. Cooper 
v. Griffin, [1892] 1 Q. B. 740; In re The Blakely Ordnance Company, 25 W. R. 
111. Lanzan v. Francklyn, 20 N. Y. Supp. 404 (City Ct., Brooklyn). But in the 
principal case, although the violation of a statute is involved, the court, while 
deliberately denouncing the action of the plaintiff as a wrong to the public 
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as well as to the corporation, reaches the seemingly inconsistent result of giving 
the wrongdoer equitable relief. 


Usury — ForFeITURES — RELEASE OF RIGHT TO SUE FoR PENALTY. — In 
an action to recover for usury paid, the defendant pleaded a release of all 
claims for usury. The consideration for the release was a fresh usurious 
(ren) Held, that the release is binding. Cotton v. Beatty, 162 S. W. 1007 

ex.). 

The right to recover usury paid may be waived by a release given for good 
consideration. Broadwell’s Adm’rs v. Lair, to B. Mon. (Ky.) 220; Wing v. 
Peck, 54 Vt. 245. When, however, as in the principal case, the consideration 
for the release is a fresh usurious loan, the whole transaction should be void, 
and the release should be ineffective. International Building & Loan Ass’n v. 
Biering, 86 Tex. 476, 25 S. W. 622. Indeed, releasing the claim is in effect an 
added sum paid for the fresh loan and might well in itself change a legal rate 
of interest into an usurious rate. Cf. Schroeppel v. Corning, 5 Denio (N. Y.) 
236, 247. The result of the principal case is to cure usury with usury. It 
seems indeed strange that a court should be deceived by so transparent a 
device for evading the law. 


— ConstrucTION — ParticuLaR Worps: “CHILDREN” HELD TO 
MEAN ONLY LEGITIMATE CHILDREN. — The testatrix by will left property in 
trust for “all or any the children or child” of her brother. He had six illegiti- 
mate children by a woman who was commonly accepted as his wife, and two 
legitimate children by a subsequent marriage. The testatrix supposed the 
children were all legitimate. Held, that only the two legitimate children are 
og In re Pearce. Alliance Assurance Co. v. Francis, [1914] 1 Ch. 254 

The principal case illustrates the operation of the well-established rule of 
construction that the word “children” in a will means, prima facie, legitimate 
children. Cartwright v. Vawdry, 5 Ves. 530; Collins v. Hoxie, 9 Paige (N. Y.) 
81; Heater v. Van Auken, 14 N. J. Eq. 159. See 2 JARMAN ON WILLs, 5 Am. 
ed., 786, 6 Eng. ed., 1748; 2 WILLIAMS ON ExecurTors, 7 Eng. ed., 1099. The 
cases, however, allow this presumption to be rebutted in but two ways. The 
illegitimate may take if the language of the will shows such an intent, either 
expressly, or by necessary implication, as, for example, “all the children of 
her body.” Sullivan v. Parker, 113 N. C. 301, 18S. E. 347. See Hill v. Crook, 
L. R. 6 H. L. 265, 283. Mention of the children by name is likewise an ex- 
ample of this class. Meredith v. Farr, 2 Y. & C. Ch. 525; Williams v. Mac- 
Dougall, 39 Cal. 80. Or the presumption may be overcome if there are no 
legitimate children, and the particular legacy or devise would otherwise 
fail. In re Eve, [1909] 1 Ch. 796; Gardner v. Heyer, 2 Paige (N.Y.) 11. See 
Hill v. Crook, supra, 282. But the House of Lords refused to include within 
the latter class a case where the testator, when the will was made, might pos- 
sibly have contemplated lawful children, although none in fact were ever born. 
Dorin v. Dorin, L. R. 7 H. L. 568. See Ellis v. Houston, L. R. 10 Ch. Div. 
236, 243. Extrinsic evidence of intent to include illegitimates is generally 
held inadmissible. Ellis v. Houston, supra; Collins v. Hoxie, supra. Thus 
the court here was clearly bound by authority. As an original question, how- 
ever, it would seem that this presumption should be rebuttable by evidence of 
the circumstances under which the will was executed. See In re Scholl’s Estate, 
100 Wis. 650, 661, 76 N. W. 616, 619; 4 WiIcMORE, EVIDENCE, § 2463. 


WITNESSES — IMPEACHMENT — CHARACTER EVIDENCE TO SUSTAIN WIT- 
NESS IMPEACHED BY ADMISSION OF FORMER CONVICTION ON CROSS-EXAMINA- 
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TION. — The plaintiff, as a witness in his own behalf, admitted upon cross- 
examination that he had been convicted of the crime of forgery and served a 
term in the state prison. On the theory that his character had been impeached, 
he then sought to introduce evidence of his general reputation for truth. Held, 
that the evidence is inadmissible. Derrick v. Wallace, 145 N. Y. Supp. 585 
(Sup. Ct. App. Div.). 

Evidence of a witness’s reputation for truth is not admissible until his char- 
acter has been impeached. State v. Owens, 109 Ia. 1, 79 N. W. 462. Contra- 
dictory evidence, or proof of inconsistent statements out of court, or incon- 
sistencies elicited on cross-examination, are as consistent with mistaken ob- 
servation as with untruthfulness, and, if they involve the character of the wit- 
ness at all, do so only incidentally. Thus, in these situations it is held not 
worth while prolonging the trial with evidence of his good reputation. Russell 
v. Coffin, 8 Pick. (Mass.) 143; Tedens v. Schumers, 112 Ill. 263. Contra, George 
v. Pilcher, 28 Gratt. (Va.) 299. Where, however, the attack is directed at 
the witness himself, by proof of collateral matter showing him to be the kind 
of man whom the jury ought not to believe, the party calling him should be 
permitted to sustain the witness’s character by evidence of his reputation for 
veracity. Webb v. State, 29 Oh. St. 351. And although the attack is by proof 
of specific, discrediting acts, nevertheless his character is directly involved. 
Gertz v. Fitchburg R. R., 137 Mass. 77. The suggestion of the principal case 
that, where these facts are elicited on cross-examination the only method of 
rehabilitation should be by redirect examination to explain them, is unsound. 
The only bearing of these former crimes upon the credibility of his testimony 
is by inference to the witness’s bad character. Kraimer v. State, 117 Wis. 350, 
93 N. W. 1097; People v. Amanacus, 50 Cal. 233. Where, as in the principal 
case, the discrediting acts occurred some years back, the witness should at 
least be permitted to show that he has since acquired a good reputation 
for truth. Shields v. Conway, 133 Ky. 35, 117 S. W. 340; 2 WicMoRE, 
ry § 1117. For a review of the authorities, see 2 WiGMoRE, EVIDENCE, 

1106. 


BOOK REVIEWS. 


THE PRINCIPLES OF JUDICIAL Proor. By John Henry Wigmore. Boston: 
Little, Brown, and Company. 1913. pp. xvi, 1179. 


This important and most interesting book “aspires to offer, though in ten- 
tative form only, a novum organum for the study of Judicial Evidence.” No 
one living has such qualifications for this work as Professor Wigmore, and by 
his present attempt he has not a little increased the great debt which scholars 
and practitioners already owe him. 

The introduction emphasizes the distinction between Proof in the general 
sense — the process of persuading the mind by reasoning — and Admissibility 
— determined by rules of law aimed to protect the tribunal from erroneous 
persuasion and waste of time. These rules of admissibility, with which our 
law of evidence is concerned, “are destined to lessen in relative importance 
during the next generation or later. Proof will assume the important place; 
and we must therefore prepare ourselves for this shifting of emphasis.”” The 
experience of continental Europe in its change from “the ancient worn-out 
numerical system of ‘legal proof’” to “the so-called ‘free proof,’ namely, no 
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system at all,” is made a warning of the need to prepare by a scientific study of 
the principles of “natural proof” for “the coming stage of the law of Evidence, 
—an epoch in which the present rules of Admissibility, already become too 
largely formalistic and unreal, will be partly supplanted by a new method.” 
Such a method the author proceeds to suggest. Believing that “there must be 
a probative science independent of the artificial rules of procedure,” though 
it “may as yet be imperfectly formulated or even incapable of formulation,” 
he seeks a “method of solving a complex mass of evidence in contentious liti- 
gation” — “some method which will enable us to lift into consciousness and 
to state in words the reasons why a total mass of evidence does or should per- 
suade us to a given conclusion, and why our conclusion would or should have 
been different or identical if some part of that total mass of evidence had been 
different. The mind is moved; then can we not explain why it is moved? If 
we can set down and work out a mathematical equation, why can we not set 
down and work out a mental probative equation?” 

He approaches the solution of this problem by first taking up, in the earlier 
divisions of the book (“Circumstantial Evidence” and “Testimonial Evi- 
dence”’) the accurate analysis of the inference proposed in any case by an offer 
of proof, using as material for the study “the various kinds of specific evidential 
facts commonly offered in litigation, and their possibilities of inference.” Each 
extract in these earlier chapters is to be used for preliminary drill in analyzing 
“the actual mind-to-mind process of persuasion and belief,” and the rules of 
evidence are to be totally disregarded. The problem is to be exactly that of 
a juror “if the evidence were safely in the case and the counsel were arguing 
to him about it.” This leads up to the main objective, “the method of solving 
a complex mass of evidence in contentious litigation,” dealt with in Part III, 
“Problems of Proof in Masses of Mixed Evidence.” A system is here offered 
for presenting in diagrammatic form, by a great variety of symbols, the proba- 
tive effect of each piece of proof in a body of evidence — “the relation of each 
evidential fact to each and all others.” 

In this chapter, as in the others, Professor Wigmore has added a great vari- 
ety of extracts as specimens to be used in applying his method. In doing so 
he has shown the same sure instinct for the illuminating practical illustration, 
and the same unfailing power of intellectual stimulation, which are to be seen 
in his other writings, and he has made his selections with a range and richness 
unattainable by another. His characteristically modest hope “that the illus- 
trations will furnish entertaining reading in a field little patronized hitherto by 
lawyers” is far within the fact. No description, indeed, can prepare the reader 
for the varied fascination of the views opened by many windows into fields of 
psychology, history and literature. Among nearly four hundred extracts, Coke, 
Best and Hans Gross rub elbows with Balzac, Dickens and Robert Louis 
Stevenson, Royce, Whately and William James. Professor Miinsterberg’s 
applied criminal psychology is found in company with an extract (would it 
were longer!) from Professor Wigmore’s trenchant commentary; finger-print 
identification is expounded with illustrations, and remarkable criminal trials 
from every time and country are brought together and summarized with skill. 
The mere names of a few will indicate the richness of the collection. The White 
murder trial, with plans, testimony and the defendant’s argument, as well as 
Webster’s, gathered from rare sources, occupies nearly ninety pages. There 
is an even fuller account of Throckmorton v. Holt, taken from contemporary 
newspapers, with facsimiles of the mysterious will which bore the names of 
President Grant and General and Mrs. Sherman, and of the envelope which 
brought it from its unknown source to the Register of Wills; the Hillmon case 
is reproduced at length from sources equally inaccessible to the ordinary reader; 
Durrant, Luetgert, Madeleine Smith and Tichborne are but a few other names 
selected at random. A list of trials useful for study, and much new matter 
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from Professor Wigmore’s own pen, should not be forgotten. Altogether 
it is a book which, once opened, a lawyer will lay down only upon 
compulsion. 

The apparatus offered by Professor Wigmore for solving a complex mass of 
evidence is subject to limitations which he sees clearly and states with candor. 
“Tt can hope to show only what our belief actually is, and how we have actually 
reached it.” “All that the scheme can do for us is to make plain the entirety 
and details of our actual mental process. It cannot reveal laws which should 
be consciously obeyed in that process. This is because no system of logic has 
yet discovered and established such laws. There are no known rules available 
to test the correctness of the infinite variety of inferences presentable in judicial 
trials.” ‘‘For these and other reasons, then, it must be understood that the 
desired scheme is not expected to tell us what ought logically to be our belief, 
either as to individual subordinate data or as to the final net fact in issue.” 
Even so, the conditions of the problem are so intricate that the attempt at 
complete graphic analysis carries with it, as Professor Wigmore points out, a 
constant danger of too complicated symbols. And no matter how accurate the 
analysis and distribution of the matter, there must still be an inherent incom- 
pleteness resulting from the attempt to solve on paper a problem of the court- 
room. For no presentation could put the reader in the jury’s position, or show 
“explicitly in a single compass how we do reason and believe for those individual 
facts and from them to the final fact,” without reproducing a thousand signifi- 
cant impressions from look and bearing of witnesses. Perfectly as Professor 
Wigmore’s chart presents the facts in Commonwealth v. Umilian, or Hatchett v. 
Commonwealth, and their logical relations, one realizes that what to the reader 
is black and white on a flat sheet was high relief and vivid color for the hearer; 
and that in the jury’s work of balancing probabilities the result may have de- 
pended at every step on those very heights and shades. This, which Professor 
Wigmore would be the first to recognize, does not detract from the interest 
of his scheme, but only indicates necessary limitations on what it can accom- 
plish. As he wisely says, ‘Men’s aptitudes for the use of such schemes vary 
greatly,” and the precise manner in which his system will be used by different 
persons is likely to differ. ‘Each person may contrive his own special ways of 
using these or other symbols.” But in one way or another the practitioner may 
obtain from the system the same tonic effect in strengthening and clearing 
his thought that comes to the brief writer from a rigid adherence to logical 
form in framing his headings and arranging his matter. Even though he later 
destroy all the scaffolding, it was what brought correctness and solidity to the 
structure. 

The use of the book in teaching may well depend on like questions of in- 
dividual aptitude and individual variation. Teaching is a matter more of 
men than of methods, and no one can teach effectively what he has not mastered 
for himself and passed as a reality through his own consciousness. The mere 
reading of this book shows how illuminating a course might be based on it if 
conducted by its compiler; whether it could be made a success by another would 
depend on how far he had caught the same spirit. Without this, one can see 
how the course might end in the attempt to present in the classroom what had 
better be left for the courtroom. But no thoughtful student of the law of 
evidence can fail to find delight and instruction between its covers. 


E. R. 
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COMMENTARIES ON THE LAw OF MASTER AND SERVANT, Including the Modern 
Laws on Workmen’s Compensation, Arbitration, Employers’ Liability, 
etc. By C. B. Labatt. Rochester: The Lawyers’ Co-operative Publish- 
ing Company. 1913. 8 volumes. pp. lvi, xxxii, xxi, xix, xxvii, xxviii, xv, 
XXV, 10,090. 


It is impracticable to give the topics of the one hundred and twenty-four 
chapters into which this work is divided. The general scope is sufficiently 
indicated by sub-titles appearing upon the backs of the volumes, viz.: Relation 
and contract, wages, hours of labor, employers’ liability, statutes and contracts, 
compensation acts, blacklisting, rights in products of service, apprentices, 
master’s liability for servant’s torts, enticement, interference with service, 
labor unions, strikes, boycotts, arbitration, union labels, constitutionality of 
enactments. The scope is obviously wide; but the preface conscientiously points 
out that “except in so far as they illustrate general principles, the cases which 
are concerned with the hiring of seamen and of persons in public employments 
have not been reviewed in this treatise.” 

The text and notes cover more than ten thousand pages. It would be wholly 
unjust to infer that the vastness of the work has been brought to pass by exces- 
sively large type, unnecessarily wide margins, or other dishonest devices. No; 
this is in all respects an honest enterprise. The size of the work is due partly 
to the number of topics treated in the text, and partly — indeed principally — 
to the exhaustiveness of the annotation. ; 

As the notes are the peculiarly conspicuous feature, and perhaps the one for 
which the practitioner will be chiefly grateful, they deserve attention first. 
They are planned to collect all the pertinent cases, and to present most of them 
in such a way as to enable the reader to determine their value for his immediate 
needs, the facts being frequently stated and an extract from the opinion being 
usually reprinted. The careful brief-maker, it is true, will continue to search 
the digests and to read many cases in full; but unquestionably such annotation 
as is found in these volumes will encourage many to reduce that old-fashioned 
thoroughness of research to a minimum. It is certainly no fault of this treatise 
that it has been so well planned and executed as to tempt the reader to neglect 
part of his own professional duty. 

It only remains to add as to the footnotes that they give the dates of the 
cases and appear to have grown up in the process of preparing annotations for 
the well-known series entitled “‘ Lawyers’ Reports Annotated.” 

The work fully deserves to be designated by its chosen title of commentaries. 
The text is indeed an original and thoughtful exposition of legal doctrine, based 
upon the cases cited in the footnotes. The preface says that “a commentator 
should show not merely what the courts have decided concerning certain states 
of fact, but also the principles to which their decisions have been referred and 
the reasoning upon which their conclusions have been based,” and that “there 
is only one method by which this object can be attained — that is to say, by 
keeping the reader constantly in touch with the actual language which they 
have used.” ‘The reader, however, is happily disappointed. The opinions of 
the judges are severely restricted to the footnotes, and the text is almost wholly 
free from quotations. Thus the work does not dodge behind the words of 
judges or of text-writers, but with honest industry re-states the law, discusses 
its reasons and points out distinctions. 

Almost everywhere the discussion is enlightened and enlightening. This will 
be no surprise to readers of the preliminary edition, — the two stout volumes 
which appeared in 1904 and which may be found, in a revised form, in the fourth 
and fifth volumes of the present still larger work. In that earlier edition a 
frank attack was made on the fellow-servant rule, several years before work- 
men’s compensation acts began to sweep over the United States and to demon- 
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strate that the fellow-servant rule has not as many friends as has been 
imagined. 

The most interesting part of the present edition is probably the sixth volume, 
which deals principally with the master’s liability for the servant’s torts. It 
is here that the careful and original — though not improperly original — analy- 
~ which is an attractive feature of the greater part of the work is found at its 

Unfortunately, but naturally, the first volume does not give an adequate 
conception of the quality characteristic of almost the whole of the work. The 
difficulty is that the work almost necessarily begins with some topics which 
have not yet received adequate attention and which, partly because they are 
not of the greatest practical importance, still are befogged by repetition of 
customary phrases. Thus, this work begins with “relation and contract,” 
but does not explain with clearness to what extent the relation necessarily 
involves a contract or is independent of a contract and even of contractual 
capacity; and this matter is not wholly cleared up when the topic is later 
(Chapter IV) treated in greater detail. Indeed, compliance with the profes- 
sion’s habit of calling the relation of master and servant a contract causes awk- 
ward language here and there throughout the whole work. Thus (p. 6842) it © 
is said that “a complainant who seeks to recover on the ground of a parent’s 
vicarious liability must allege facts sufficient to show that a contract of em- 
ployment existed between the defendant and the child in question.” Again, 
although near the beginning of the work the test of the existence of the rela- 
tion is more than once (pp. 9, 230) said to reside in the right to have control, 
it is in another place (p. 10) said to reside in the exercise of such control — 
although the actual exercise of control is clearly a very different matter from 
the mere right to exercise it. Still again, the distinction, if any, between 
servants and agents is left obscure (Chapter III). 

However, as has been indicated, these matters, though interesting to persons 
of a scientific turn, are of slight practical importance. Perhaps it is somewhat 
better worth while to notice that in one of the most valuable parts of the work 
(Chapters LXI-LXIV) the discussion of the fellow-servant rule and the ju- 
dicial limitations placed upon it, to which allusion has already been made, 
this edition, like its predecessor, makes the rather confusing attempt to apply 
the familiar title of vice-principal to both the moribund doctrine of superior 
servants and the growing doctrine as to suitable appliances and the like. The 
term has been so long almost monopolized for the superior servant doctrine 
that to give to it a new signification seems to invite inevitable and unneces- 
sary ambiguity. 

Yet why seem to emphasize points which, however well taken, do not essen- 
tially impair the practical usefulness of this vast undertaking? Here are ten 
thousand pages devoted honestly and intelligently to aiding the practitioner in 
his search for doctrine and authority; and in the domain covered the work is 
indispensable. 


SELECT CHARTERS OF TRADING ComPANIES, A. D. 1530-1707; being Vol. 28 of 
the Selden Society Publications. Edited by Cecil T. Carr. London: 
Bernard Quaritch. 1913. pp. CXXXvi, 322. 


This interesting volume contains an excellent selection of hitherto unpub- 
lished charters, including the first charter of the Levant Company (1600); the 
African Company (1618); the New River Company (1619), which continued 
to supply London with water until it was taken by the municipality a few 
years ago; the York Buildings Concession (1675), chartered as a water company, 
but later to undertake great speculations in forfeited Scotch lands; the Fire 
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Office (1688); the Hollow Sword Blades Company (1692), chartered as a 
manufacturing company, sold to a company of merchants who used it to 
speculate in forfeited Irish lands; the Royal Lutestring Company (1692); the 
os — (1706), an insurance scheme; and ,the Charitable Corpora- 
tion (1707). 

The Introduction is a valuable contribution to industrial history, and espe- 
cially to the history of industrial corporations. The origin of the trading cor- 
poration was the patent of monopoly. This was given, legitimately, in return 
for a genuine contribution to the prosperity of the realm: the discovery of new 
lands, the introduction of a new manufacture, a new mechanical invention, or 
even a good scheme for the regulation of a trade. But the patentee desired 
incorporation, for several reasons. Incorporation was a protection against the 
claim of illegality; it allowed perpetual succession, so that dissolution of the 
business would not follow from the death, and especially from the bankruptcy, 
of a member; it permitted the bringing together of a large joint stock, which 
could not be provided by one or two men; finally, it offered freedom from per- 
sonal liability. Events showed, also, that corporate monopoly fared better at 
the hands of Parliament than personal monopoly. “Into the framework which 
contained gild and borough, mercers and merchant venturers, it was a simple 
matter to fit the chartered companies.” Small wonder, therefore, that they 
flourished until the bubble burst, and that they continued in existence, though 
= diminished prestige, until the modern joint-stock company superseded 
them. 

The editor examined in detail several of the important earlier companies and 
the history of patents for invention, of monopolies, of companies for coloniza- 
tion, mining and fishing, of industrial, banking, insurance and water companies 
and the South Sea company. The introduction is good law, good history and 


good reading. J. H. B. 


GREAT JURISTS OF THE WorLD. Edited by Sir John MacDonnell and Edward 
Manson, with an Introduction by Van Vechten Veeder. Boston: Little, 
Brown and Company. 1914. pp. xxxii, 607. 


This volume of the Continental Legal History Series is devoted to biographies 
of twenty-six selected jurists whose lives extend over a period of two thousand 
years, from Gaius to Von Ihering. The great scope of the book subjects it to 
some disadvantages; many great names are necessarily omitted, and the treat- 
ment of each one who is included is necessarily brief. This brevity occasion- 
ally makes a chapter seem a little too much like a mere catalogue of achieve- 
ments and writings, the character of which is left unexplained to a reader who 
has not considerable knowledge of the history of jurisprudence. In places, 
therefore, the book is not easy reading. Nevertheless, the task was well worth 
attempting, and in view of the inherent difficulty of comprising in one volume 
essays devoted to so many men of different periods and nationalities as to 
some of whom few biographical details are obtainable, it has been well done. 


Ss. W. 


PRIVATE INTERNATIONAL JURISPRUDENCE. By John Alderson Foote. Fourth 
Edition. Edited by Coleman Phillipson. London: Stevens and Haynes. 


1914. pp. Xliv, 595. 


A Hanpsooxk oF Stock ExcHancE Laws. By Samuel P. Goldman. Garden 
City, N. Y.: Doubleday, Page and Company. 1914. pp. ix, 290. 
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LETTERS ON WaR AND NEvTRALITY. By Thomas Erskine Holland. Second 
Edition. New York: Longmans, Green, and Company. 1914. pp. xii, 
203. 


Puitosopuy oF LAw. By Josef Kohler. Modern Legal Philosophy Series. 
Vol. XII. Translated by Adalbert Albrecht. Boston: The Boston Book 
Company. 1914. pp. xliv, 390. 
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